
Land at Dunsfold Park, Dunsfold

Closing Submissions 

on behalf of

POW/Joint Parish Councils

APP/R3650/V/17/3171287

INTRODUCTION

1. I make these Closing Submissions on behalf of the Rule 6 Parties - over 20,000 local residents

represented by the POW Campaign Ltd (“POW”) and the Joint Parish Councils1. 

THE RULE 6 PARTIES’ SUMMARY CASE

2. The case presented by the Rule 6 Parties is a simple one and I set it out in summary form in

just a few pages of these Closing Remarks by way of introduction to the substantial matters

which underpin that case:

a. That was why a similar planning application on the same site was refused on

appeal  in  20092 -  because  the  site  was  “inherently  unsustainable”3 and  its

development would be “unsustainable in transport terms”4.

b. That refusal on appeal was an emphatic endorsement of the objections, then,

of  both  Waverley  Borough  Council,  as  Local  Planning  Authority,  and  the

Highways Authority.  (The County Council  maintain that same view today

a n d still object  to  this  site’s  development;  and  the  Borough  Council  is

currently adopting the same approach in respect of the Springbok appeal5 -

1� Alford, Bramley, Busbridge, Chiddingford, Dunsfold, Hambledon, Hascombe, Loxwood, 
Plaistow & Ifold, Shalford and Wonersh.

2�CD7.8.

3�CD7.7 paragraphs 375 and 379 and CD7.8 paragraphs 24 and 27

4�CD7.7 paragraphs 375 and 379 and CD7.8 paragraphs 24 and 27.

5�See Proof of Evidence of R.Reay on behalf of the Council in the appeal into Land at 
Springbok Estate, APP/R3650/W/16/3155714, in particular sections 7 and 8. 
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the inconsistency of its  approach at this hearing is,  therefore,  all  the more

marked). 

c. The location of the site has not changed since 2009, Local Planning policy has

not  changed,  and  the  national  policy  changes  since  that  date  have  only

strengthened the case against developing the site. Moreover, the local traffic

conditions onto which the traffic generated by these proposals has only got

worse6. 

d. The in-principle objections to the site’s  redevelopment therefore remain at

least  as  strong  as  they  were  when  in  2009:  the  site  is  still  inherently

unsustainable as a location for this kind of development; and traffic impacts

will still be occasioned – not just on the A281 but on the rural B, C and D

roads too, the local lanes which criss-cross the area and are already used as

rat runs to the distant railway stations and the A37.

e. There is, moreover, no need for this site to be developed – even taking fully

into account the increased housing needs of Waverley.  Rather, and had the

Local  Planning  Authority  correctly  and  professionally  addressed  the

imperative  of  national  planning  policy  to  boost  significantly  the  housing

supply in the most sustainable way possible8,  it would have:

f. However, the Local Planning Authority did none of these things. Rather, it

abdicated its responsibility to plan to meet its needs in the most sustainable

way  possible  and  chose,  instead,  simply  to  take  the  easy  way  out,  the

expedient option of dumping9 thousands of homes in the least sustainable

6�Philip Bell Proof of Evidence paragraphs 5.42-5.43 and Vera Lamont Rebuttal Proof Figures 
2.2 and 2.3.

7�Attested to by a number of local residents on Day 4, 21 July 2017. In particular, Michael 
Sutcliffe and Rob Wheel (Chairman of Wonersh Parish Council). 

8�Paragraph 47 NPPF. 

9�Phrase used by Rob Burdett on Day 4 of the Inquiry, 21 July 2017. 
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location possible, proposing to put the right homes in what it had already

been told by the Secretary of State was the wrong place10.  

g. Hence,  and instead of consulting on all  reasonable alternatives11,  Dunsfold

Park was included in three out of four12, and then six out of seven13, of the

selected consultation options, a device which manifested a predisposed view

to  rely  on  that  unsustainable  allocation  and  served  to  divide  the  local

communities rather than work with them as partners.

h. Moreover, the Local Planning Authority embarked upon this volte face on an

entirely flawed planning pretext - that it was justified because the application

site  was,  in some part  at  least  (and for historic  War-related reasons only),

incongruously categorised as “previously developed land”, even though:

i. Although the  Council’s  predisposed view (unsurprisingly)  resulted  in  the

Draft Policy SS7 allocation of the application site for a new settlement in the

least sustainable site in the Borough, the Council  defied national planning

policy by resolving to grant planning permission for the site’s redevelopment

before that draft Policy had even been examined by Inspector Bore, when

(plainly)  it  should  have  been  refused  on  grounds  of  prematurity  in

accordance with the PPG at [ID: 21b-014] since any grant would predetermine

questions which were central to an emerging Replacement Local Plan and

fiercely contested. (And please note that the only way in which the Council

could get this proposal through its Joint Planning Committee was to rely on

imported substitutes – of the 23 members of the Committee, just 5 voted for

this proposal; the rest either opposed, abstained or refused to turn up – even

with Draft Policy SS7 in the planning background14).

10�Secretary of State’s Decision Letter at CD7.8

11�See paragraphs 4.9-4.11 and 4.14 Robin Shepherd Proof of Evidence

12�CD1.23 ‘Local Plan Part 1 – Housing Scenarios and Other Issues’ .

13�CD1.5 ‘Pre-submission Local Plan Part 1: Strategic Policies and Sites’

14� The introduction of these ‘substitutes’ was of questionable legal validity. 
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j. The site of the proposed development is correctly described by the Surrey

County Council, the Highways Authority, as the “least sustainable” site in the

Borough in transport terms15. 

i. Looked  first  to  the  proportionate  dispersal  of  necessary  housing

allocations to the most sustainable locations (following the lead in this

regard  of  the  Highways  Authority,  the  “ring  holder”16 on

sustainability  and  transport,  which  fundamentally  objects  to  this

application17)  and  worked  collaboratively  with  willing  Parish

Councils18 and landowners to that end19. 

ii. Looked second, and if  its  full  housing needs could only be met by

developing in the least sustainable location in the Borough (Dunsfold

Park) as to whether that meant (as the NPPF plainly allows 20) that it

should plan to meet its needs through the duty to co-operate, and if

impossible, plan to meet constrained needs instead. 

iii. To the extent that the application site does, technically, fall within the

definition  of  “previously  developed land”,  that  does  not  make the

application site developable in principle21; even though

iv. The application site presents, predominantly, as green open space in

the  panoramic  views available  from the  nearby AONB22;  and even

though

15�Cited in the Officer’s Report to December Cabinet (CD7.4 pp.53-54).

16�So called by Queen’s Counsel for the Appellant during week 1 of the Inquiry. 

17�Objection at Appendix C to Phil Bell’s Proof of Evidence. 

18�Testimony of Parish Councils on Day 4 of the Inquiry, 21 July 2017. 

19�Reported by Michael Sutcliffe and Rob Burdett on Day 4 of the Inquiry, 21 July 2017.

20�Paragraphs 14, 178 and 179 NPPF. 

21�Paragraph 111 NPPF and 8th Core Planning Principle in paragraph 17 NPPF.

22�Evidence of Nicola Brown in chief on day 1 of the Inquiry 18/7/17
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v. The application site is currently used in such a way as to benefit from

agricultural  subsidies23,  which tells  far  more  about  the  real  way in

which the application site should be considered.

k. Faced with a resolution to grant premised upon the Council’s allocation of the

application site by Draft Policy SS7, the Secretary of State intervened to call-in

the  application,  deliberately  taking  the  decision  from  the  Council  and

securing it for himself, so that he could consider for himself the location of the

site and its sustainability (in other words, the very matters raised by Surrey

County Council in their objection to this site’s allocation and this application).

Moreover, the Secretary of State did so on an unusually expedited basis so as

to be able to decide this application before the  Council  can  adopt  Draft

Policy SS7. 

l. This  intervention by the Secretary of  State gives rise  to the following five

points:

i. First, the Secretary of State distrusts the Council’s decision and wants

to look at the call-in issues afresh and decide them as a matter of his

own planning judgement.

ii. Second,  the  Secretary  of  State  must  therefore  distrust,  also,  the

rationale for that decision – the allocation of the application site by

Draft Policy SS7 – and want to look at that afresh and as a matter of

his own planning judgement.

iii. Third, the Secretary of State has therefore positioned himself not only

to take the decision-taking responsibility in respect of this sensitive

site,  but  to  influence  the  Plan-making  responsibility  also  (it  is

inconceivable  that  if  the  Secretary  of  State  indicates  that  the

application site remains inherently unsustainable for development the

Draft Policy SS7 allocation can lawfully proceed on its present course).

iv. Fourth, and noting that pursuant to section 21 of the Planning and

Compulsory Purchase Act  2004 the Secretary of  State has statutory

23�As recorded at paragraph 4.8 of the Statement of Common Ground between the Council 
and the Applicants.

5



power to intervene directly in the Plan-making process as well,  the

Rule 6 Parties are sending these Closing Submissions directly to the

Secretary of State as part of a formal invitation to him to intervene in

the Council’s Plan-making also, and thus reconcile the two processes

which are here running in parallel.

v. Fifth,  and  critically,  the  derision  with  which  the  Rule  6  Parties’

questioning  of  Inspector  Bore’s  preliminary  observations  has  been

treated  by  the  Applicant  (whereby  we  have  been  told  that  the

adoption  of  Draft  Policy  SS7  is  a  “racing  certainty”  and  any

suggestion that the Council  may be led back to the drawing board

laughably “wishful thinking”) is therefore misplaced - the Secretary of

State has indicated in clear terms precisely why he has intervened and

what matters of fundamental planning concern trouble him. 

m. This  is  emphatically  reinforced,  moreover,  given  that  Inspector  Bore’s

preliminary comments reveal that he has unquestionably misdirected himself

in  law,  a  matter  which we forewarn now may very well  result  in  a  legal

change to any decision to adopt the emerging Local Plan. In particular:

i. The Inspector has stated:“At the end of the day there is  a  housing

requirement,  there  is  a  development  requirement,  it  has got  to be

met…”24.

ii. This  is  patently not the case,  however,  as we will  elaborate further

below:  paragraph  14  NPPF  sets  out  two  circumstances  in  which

housing/development requirements do not need to be met.

n. Furthermore,  and  when  one  approaches  this  case  without  reliance  on

Inspector Bore’s preliminary comments, there is absolutely no way in which,

even  on  a  “tilted  balance”,  the  proposed  development  of  1800  dwellings

could  possibly  be  accepted  in  the  light  of  the  breaches  of  policy  here

occasioned - its unsustainable location, the adverse impact on landscape and

24�Transcript at appendix B to Mr Adams Rebuttal Proof second paragraph
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on the congested roads and lanes - simply to meet a housing shortfall (against

a five-year housing supply requirement25) of just 113 homes26.

o. And finally,  and even if  the Secretary of State were,  in the end, to decide

(contrary  to  the  recommendation  of  the  Highways  Authority,  the  Parish

Councils and POW) that the Draft Policy SS7 allocation was a sound one, the

planning application currently before him cannot, in any event, be permitted

now for two compelling reasons:

i. First, it unnecessarily causes the loss of 360m2 of irreplaceable ancient

woodland27:

1. Paragraph 14 of the NPPF provides that permission must not

be granted under the tilted balance if specific policies in the

NPPF indicate that development should be restricted;

2. Paragraph  118  of  the  NPPF  states,  in  terms,  that  planning

permission should be refused for development resulting in the

loss  of  irreplaceable  habitats,  including  ancient  woodland,

unless the need for, and benefits of, the development in that

location clearly outweigh the loss;

3. The benefits of this particular development cannot conceivably

outweigh the loss of ancient woodland if those benefits can be

secured without occasioning that loss; and

4. Here those benefits can be obtained without occasioning any

loss  of  ancient  woodland,  albeit  on  land not  owned by  the

Applicant  and  therefore  outside  this  application  site  –  the

Applicant has failed even to attempt to explain any technical

reason why all of the houses currently planned for Dunsfold

Park  could  not  be  developed  with  an  access  avoiding  the

ancient  woodland  altogether,  running  to  the  north  of  the

25�NPPF paragraphs 14, 47 and 49.

26�Five year housing land supply note provided by the Council on day 5 of the Inquiry 
26/7/17 

27�Mike Derbyshire Proof of Evidence paragraph 4.44.
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current  access.  Indeed,  as  Mr  Beharrell  highlighted  under

cross-examination  the  reason for  the  location  of  the  current

access  is  the  extent  of  land  within  the  ownership  of  the

Applicant28.

ii. Second, Inspector Bore has indicated that before Draft Policy SS7 can

be adopted it  needs to be rewritten and, in a Plan-led system, it  is

plainly be premature to grant planning permission in advance of that

rewrite, and especially so given the following two matters (by way of

example only – plainly, there could be many others):

1. Given paragraph 118 of the NPPF, the rewrite of Draft Policy

SS7  should  make  it  clear  that  ancient  woodland  is  to  be

protected  and  the  current  proposal  would  breach  that

requirement wholly unnecessarily; and

2. Given  the  stance  of  the  Local  Planning  Authority,  whereby

they pray in aid paragraph 52 of the NPPF for the proposed

allocation  and  garden  city  principles29,  the  rewrite  of  Draft

Policy SS7 should embrace those principles also (including for

example the capture of capital land value) and these proposals

do not do that – those principles are not even mentioned in the

main planning Proof of Evidence of the Applicant in support

of the application and the proposals have not been drawn up

with those principles in mind.

p. Accordingly, and at the end of these closing remarks on the Rule 6 Parties’

behalf, I shall invite you to report to the Secretary of State that:

i. These proposals should, come what may, be refused because of the

avoidable and unnecessary loss of irreplaceable ancient woodland and

for reasons of prematurity; and that

28�Cross Examination of Andrew Beharrell by Paul Stinchcombe Q.C. on Day 6 of the Inquiry
26/7/17. 

29� Appendix C to Robin Shepherd’s Rebuttal Proof
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ii. The Rule 6 Parties have invited the Secretary of State to avail himself

of the opportunity now afforded to consider for himself and afresh,

whether the planning rationale underpinning the allocation proposed

by Draft  Policy  SS7 is  inherently  flawed and needs  to  be  changed

before it is too late and massive harm unnecessarily inflicted.

BACKGROUND TO THIS INQUIRY

The 2009 Appeal

3. As  already  noted,  the  large-scale  development  of  the  site  was  emphatically  rejected  on

appeal as recently as 200930. The Secretary of State, who recovered the appeal for his own

decision, rejected that proposal in forthright terms, agreeing with his Planning Inspector and

finding inter alia as follows:

a. The location was “inherently unsustainable”31;

b. The  proposal  would  put  a  severe  and  unacceptable  pressure  on  the

overstretched road network and little could be done to improve the existing

infrastructure beyond minor alterations to road junctions32; and

c. The appeal scheme would not, therefore, be sustainable in transport terms

due to the considerable amount of additional road traffic33.

4. At that time, the Council argued vehemently against the proposed redevelopment of the site

for residential  and employment use and were fully supported in that  endeavour by the

Highways Authority34. The nature of their opposition to that redevelopment can be easily

illustrated by the following quotes taken from their Planning Officer’s Proof of Evidence: 

30�CD7.8.

31� CD 7.7, paragraphs 372 & 376; CD7.8, paragraphs 23 and 24.

32� CD7.7, paragraph 375; CD7.8, paragraph24.

33� CD7.7, paragraph.379; CD7.8 paragraph 27.

34�Summary of the Council’s case can be found at pp.26-43 and County Council objection 
recorded at paragraph 30 Inspector’s Report CD7.7 and the 2009 Planning Proof for the 
Council is at Appendix B to Robin Shepherd’s Rebuttal Proof.
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a. “I consider that the level of infrastructure, services and community provision

on site will not make the proposed development sustainable. … The site is not

in  an  accessible  location  and  the  proposed  improvements  to  choices  of

transport modes are not considered sufficient to reduce dependency on car

trips”35.

b. “The  application  includes  transport  proposals  seeking  to  address  the

locational  drawbacks  of  the  site.  It  is,  however,  inevitable,  given  that  the

settlement would not be of a size and scale to be self-contained, that residents

and businesses would still have to call to a significant degree on services and

facilities  in  other  nearby  and  distant  settlements.  The  lack  of  a  local  rail

service would mean that any travel to work beyond the immediate area to be

served by bus services would almost certainly be private car”36.

c. “The  site  is  in  an  unsustainable  location  and  conflicts  with  guidance  to

prevent  reliance  on the  private  car.  The ability  of  the  site  to  operate  in  a

sustainable manner without reliance on the private car is, in my view, very

limited. It would have an adverse impact on the highways network which

would be detrimental to the amenity of surrounding properties. These other

issues  reinforce  the  fundamental  policy  objection  to  the  location  of  the

development.  It  is  clear  why  it  was  rejected  from  the  Regional  Spatial

Strategy allocation and Ecotowns shortlist”37.

The Council’s Approach Immediately after the NPPF

5. The above comments and the Secretary of State’s 2009 decision were made, of course, before

the publication of the NPPF and the formal establishment of the presumption in favour of

sustainable development as the golden thread running through our Plan—led system38. That

policy presumption can, however, only reinforce the views previously expressed against the

site’s  redevelopment.  Unsurprisingly,  therefore,  the  Council’s  opposition  to  the

35�Para 6.1.46 Appendix B to Robin Shepherd Rebuttal Proof. 

36�Para 6.4.8 Appendix B to Robin Shepherd Rebuttal Proof. 

37�Paragraph 8.5 Appendix B to Robin Shepherd Rebuttal Proof.

38�Paragraph14.
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redevelopment of the site survived for a considerable time thereafter, even as the Council

promoted its Replacement Local Plan. 

6. The Council  began to  prepare  its  Core  Strategy in  2008 and that  Core  Strategy did not

propose  any  large-scale  development  at  the  site.  Indeed,  the  July  2012  Sustainability

Appraisal which accompanied the core strategy stated as follows:

“In the Dunsfold Park case,  the new settlement was about 2,600 new homes,
which was not large enough to sustain a complete range of services. That site is
inherently unsustainable in terms of its location and as a result, notwithstanding
the many innovative measures to discourage or lessen the need for car use, the
appeal inspector dealing with the proposed new settlement at Dunsfold Park was
still  concerned  that  there  would  be  a  high  level  of  car  movements  with  the
resulting impacts on local roads …”39. 

The Council’s Volte Face

7. The Core Strategy was withdrawn in October 2013, however, as insufficient housing was

then  being  proposed  and,  in  September  2014,  the  Council  produced  a  Consultation

Document  entitled  “Local  Plan  Part  1  –  Housing  Scenarios  and  Other  Issues” 40,  which

identified  a  capacity  of  3,400  dwellings  on  sites  within  existing  settlements,  leaving  a

residual requirement of 5,050 homes.  Extraordinarily however, and especially when one

recalls  the  evidence  heard  at  this  Inquiry  as  to  the  willingness  of  the  Parishes  and

landowners to offer up other smaller sites for development in more sustainable locations 41,

only four scenarios were presented for the distribution of that residual requirement, and

Dunsfold Park was included within three out of those four.  The Council’s volte face on the

acceptability of this particular site for significant residential development in the stead of

more sustainable alternatives (which were not even put out for consultation) was neither

explained nor justified. 

8. And yet, from that point on, the Council began to rely heavily upon Dunsfold Park to meet

its  housing  needs.  The  “Pre-submission  Local  Plan  Part  1:  Strategic  Policies  and  Sites”

Consultation Document (August 2016)42 assessed spatial strategy alternativesand significant

39� CD1.12, p.17.

40� CD 1.23.

41�Testimony of Parish Councils on Day 4 of the Inquiry, 21 July 2017 and reported by 
Michael Sutcliffe and Rob Burdett on Day 4 of the Inquiry.

42� CD1.5.
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development at Dunsfold Park was included in six out of seven; and, of course, Dunsfold

Park now appears as a draft allocation in the submission Local Plan, in Draft Policy SS7. 

This Application and the Call-In

9. It was in the light of that prospective allocation by Draft Policy SS7 that the application to be

decided by the Secretary of State was submitted on 4 th December 2015, recommended for

approval on 14th December 2016, and approved in accordance with that recommendation

(albeit  only with the  participation of  substitutes  (the  majority  of  actual  members  of  the

Committee voted against43). The fundamental premise underpinning that recommendation

and decision was, of course, the draft allocation in the emerging Replacement Local Plan:

“Based  on  the  Council’s  continued  commitment  to  support  the  pre-
submission  Local  Plan  Part  1...  officers  therefore  consider  that  the  broad
principle of development upon this site should be regarded as acceptable as it
would comply with the draft Policy SS7 and the NPPF’s encouragement for
the development to take place on brownfield land.”44

10. And  yet  that  allocation  had  not  even  been  examined  and  was  the  subject  of  very

considerable objection. In those circumstances, the recommendation to permit should never

have  been  made,  nor  acceded to,  in  the  light  of  the  PPG at  [ID:  21b-014].   Rather,  the

application should plainly have been refused for reasons of prematurity as any decision to

grant  would  obviously  have  pre-determined  the  examination  of  the  objections  to  Draft

Policy SS7. 

11. Thankfully, however, and following applications by the Joint Parishes, supported by POW,

that  error  was corrected when the proposal  was called in  on 8 th March  201745,  with the

Secretary of State specifically indicating that he wished to be informed about the location

and  sustainability  of  the  proposal46.  The  inevitability  of  that  call-in  decision  has  been

explained in our Opening Submissions47, as has the importance of its accelerated timetable48.

43� The resolution passed by 10 votes to 8. Had the vote been taken only by councillors 
elected to the Joint Planning Committee the motion would have failed by 7 votes to 5. 

44�CD7.4 p100. 

45� CD8.1.

46�As noted by the Inspector at the opening of this Inquiry.

47�Circulated on Day 1 of the Inquiry 18/7/17

48�See also paragraph 2(k)-(l) above.
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Put  shortly,  the  Secretary  of  State  wishes  to  decide  this  application,  and  judge  the

acceptability of the Draft Policy SS7 allocation which underpins it, himself. 

12. The terms of the call-in decision are, therefore, both significant and unsurprising. The very

obvious drawbacks of this site in terms of its location and lack of sustainability have not

been lost on the Secretary of State, just as they have not been lost on the Rule 6 Parties (and

had not been lost on the Council either for that matter, up until September 2014). These are

fundamental considerations which go to the heart of the NPPF, as addressed in further detail

below49.

The Local Plan Examination 

13. True  it  is  that,  in  the  intervening time  between the  decision  to  call-in  and the  Inquiry,

Inspector  Bore has made certain preliminary comments during his  examination into  the

emerging Local Plan supportive of the allocation of Dunsfold Park

14. 50.  However, that has very little bearingon the issues facing you today, for all the following

reasons:

a. First,  so  far  as  the  application  of  section  38(6)  of  the  Planning  and

Compulsory Purchase Act 2004 is concerned, the Development Plan which

enjoys the statutory presumption remains the Waverley Borough Local Plan

2002  and  the  emerging  Replacement  Plan  is  merely  a  “material

consideration”. 

b. Second,  although  increased  weight  can  be  afforded  to  that  emerging

Replacement Local Plan given that it has now undergone examination (see:

paragraph 216 of the NPPF), the simple fact is that we do not yet know what

Inspector Bore’s Report will, ultimately, say. Whilst he has indicated that he is

unlikely to recommend a change in strategy, he may still do so. At this stage,

no-one knows with certainty whether, on mature reflection, the objections of

POW, the Joint Parishes, the Highways Authority and others, will bear fruit.

c. Third,  as  noted already51,  Inspector  Bore  has,  in  any event,  indicated that

important changes would have to be made to Policy SS7 on Dunsfold Park.

49�See paragraphs 19-33 below.

50�See transcript at Appendix B to John Adams Rebuttal Proof, page 21.

51�See paragraph 2(o)(ii) above.
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For this reason alone, it would still be premature to anticipate, at this section

278  appeal,  what,  in  the  end,  the  outcome  of  the  Replacement  Plan’s

examination  will  be.  To  do  so  would amount  to  pre-determination  in  the

terms forewarned by the PPG at [ID: 21b-014], and especially so with regard

to changes which can readily be anticipated to protect ancient woodland here

and  ensure  compliance  with  Garden  City  principles52,  none  of  which  is

secured by the current application. 

d. Fourth, it would actually be premature to base a decision to grant planning

permission for the appeal proposal upon the emerging Replacement Local

Plan (presuming it is,  in the end, recommended in its present form and is

adopted) until the time has expired for any challenge (or such challenge as is

made is unsuccessful) since, as identified above53, any prospective adoption

carries with it an obvious risk of challenge upon the basis that Inspector Bore

misdirected himself in law.

e. Fifth,  and  as  also  noted  above54,  the  Secretary  of  State  has  intervened

personally  in  a  way in  which he  has  afforded himself  the  opportunity to

consider,  personally,  the  correctness  of  the  Council’s  Draft  Policy  SS7

approach. He is entirely at liberty simply to disagree. (And, as also indicated

above, the Secretary of State will be invited to exercise his statutory power,

afforded by section 21 of the Planning and Compulsory Purchase Act 2004, to

intervene directly in the Plan-making process here in order to correct it). 

15. The  preliminary  comments  of  Inspector  Bore  do  not,  therefore,  carry  determinative,  or

indeed  significant,  weight;  and  certainly  not  so  far  as  the  Secretary  of  State  himself  is

concerned.  

THE LEGAL AND POLICY CONTEXT 

Introduction

16. That said, certain other aspects of Inspector Bore’s preliminary findings do, plainly, impact

upon the approach that must now be taken to the decision on these appeal proposals:

52�See paragraph 2(o)(ii)(2) above.

53�See paragraph 2(m) above.

54�See paragraph 2(l) above.
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a. First, Inspector Bore has indicated that the Borough’s OAN is higher than the

Council previously thought55, and the PPG makes it clear [at ID: 3-030] that

this  must  be  taken into  account  as  “significant  new evidence”  which  has

“come to light”.

b. Second, taking that evidence into account, Waverley does not (quite56) have a

five-year housing supply ignoring Dunsfold Park, for which reason (together

with the silence of the adopted Plan so far as housing is concerned) the tilted

balance provided for by the second bullet of paragraph 14 of the NPPF for

decision-taking  is  brought  into  play  (the  “presumption  in  favour  of

sustainable development”).

17. However, that does not, in the end, make very much of a difference to the decision-making

process for all of the reasons recently made clear in both the Supreme Court’s judgment in

Suffolk Coastal v Hopkins Homes Ltd and another, Richborough Estates Partnership LLP

and another v Cheshire East Borough Council [2017] UKSC 37 (“Suffolk Coastal”) and the

Court of Appeal’s judgment in Barwood Strategic Land II LLP v (1) East Staffordshire BC

(2)  Secretary  of  State  for  Communities  and  Local  Government [2017]  EWCA Civ  893

(“Barwood Strategic Land”):

a. First, it is decided law57 that paragraph 14 of the NPPF does not modify or

dis-apply the statutory framework established by section 38(6) of the 2004

Act. On the contrary, the NPPF “acknowledges and reinforces the statutory

presumption in favour of the development plan”58. One still, therefore, must

decide  planning  applications  and  appeals  in  accordance  with  the  Saved

Policies  of  the  Waverley  Borough  Local  Plan  2002  unless  material

considerations  indicate  otherwise  (the  NPPF  being  merely  a  material

consideration, albeit an important one).

55�See Transcript appended to John Adams Rebuttal Proof at Appendix B.

56�It has 4.87YHLS ignoring Dunsfold Park – as stated in the ‘Five Year Housing Land 
Supply Note’ circulated by the Council on Day 5 of the Inquiry 26/7/17.

57� As held by Lindblom LJ in Ivan Cranev. Secretary of State for Communities and Local 
Government [2015] EWHC 425 (Admin)�; confirmed by the Supreme Court in Suffolk 
Coastal at [29]; and confirmed again in Barwood Strategic Land at [13]-[14].

58�Barwood Strategic Land at [13].
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b. Second, as held by the Court of Appeal in Barwood Strategic Land [at 35(1)-

(3)],  unlike the presumption in favour of  the development plan in section

38(6) of the 2004 Act, the presumption in favour of sustainable development

in  the  NPPF’s  tilted  balance  is  nota  statutory  presumption  but  only  a

presumption of planning policy; and it is rebuttable.

c. Third, the Local Plan policies which underpinned the 2009 refusal are not

relevant policies for the supply of housing in any event and are not, therefore,

to be deemed out-of-date by reason of housing shortfall and by reference to

paragraph 49 of  the NPPF.  That was made clear  in Suffolk Coastal in  the

Supreme Court at [57].

d. Fourth, the approach to weighing the planning balance in such circumstances

is a matter which has been considered in two further judgments of Lindblom

J  (now  LJ): Phides  Estates  (Overseas)  Limited  v.  Secretary  of  State  for

Communities and Local Government[2015] EWHC 827 (Admin) in the High

Court; and Suffolk Coastal in the Court of Appeal59. They make it absolutely

clear  that  the  extent  of  any  housing  shortfall  is  highly  relevant  to  the

weighing of that balance. Here the shortfall is tiny, just over 100,60 and cannot

possibly justify the harm occasioned by the proposals here in issue – some

1800 dwellings. To argue otherwise is, frankly, preposterous.

e. Fifth, there are specific policies in the NPPF which indicate that permission

ought to be refused – not the least of which is the policy concerning ancient

woodlands which I have already addressed61 - and I will address other NPPF

policy objections below).

18. It is against the backcloth of the above introductory remarks on approach that I turn, then, to

deal  with  paragraph  14  of  the  NPPF  in  more  detail,  noting  that  the  decision  on  this

application  goes  to  the  very  heart  of  the  Secretary  of  State’s  policy  on  sustainability  in

respect  to  both  decision-making and Plan-making  (and  in  this  respect,  it  may  well  be

unique).

59�[2017] UKSC 37

60�As stated by the ‘Five Year Housing Land Supply Note’ circulated by the Council on Day 
5 of the Inquiry 25/7/17

61�See paragraph 2(o)(i) above.
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Paragraph 14 of the NPPF

19. Paragraph 14 NPPF states as follows: 

“At the heart of the National Planning Policy Framework is a presumption in
favour  of  sustainable development, which should be seen as a golden thread
running through both plan-making and decision-taking. 

For planning-making this means that:
 local planning authorities should positively seek opportunities to meet the

development needs of their area;
 Local  Plans  should  meet  objectively  assessed  needs,  with  sufficient

flexibility to adapt to rapid change, unless:
- any adverse impacts of doing so would significantly and demonstrably

outweigh  the  benefits,  when  assessed  against  the  policies  in  this
Framework taken as a whole; or

- specific  policies  in  this  Framework  indicate  development  should  be
restricted. 

For decision-taking this means:
 approving development proposals that accord with the development plan

without delay; and
 where the development plan is absent, silent or relevant policies are out-

of-date, granting permission unless:
- any adverse impacts of doing so would significantly and demonstrably

outweigh  the  benefits,  when  assessed  against  the  policies  in  this
Framework taken as a whole; or

- specific  policies  in  this  Framework  indicate  development  should  be
restricted.” 

Decision-Taking

20. The starting point for the correct analysis with regard to decision-taking is that the Applicant

accepts that the proposal does not accord with the Development Plan62. As such, our focus is

on the second bullet point above for decision-taking, which directs that permission should

be granted unless one or both of two circumstances apply. 

21. The first  is  that  any adverse impacts  of  doing so  would significantly  and demonstrably

outweigh the  benefits  when assessed against  the  policies  in  this  Framework taken as  a

whole. Paragraph 14 therefore brings in all the other policies in the NPPF and, in that regard,

paragraph 6 is particularly pertinent:

“6. The purpose of the planning system is to contribute to the achievement of
sustainable development. The policies in paragraphs 18 to 219, taken as a whole,
constitute the Government’s view of what sustainable development in England
means in practice for the planning system.”

62�Mike Derbyshire Proof of Evidence, paragraph 3.9
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22. Hence, sustainability must be considered within the paragraph 14 balance. It is a concept

which runs through the NPPF; and the first part of the second bullet point of paragraph 14

NPPF mandates that the policies application must be considered against the Framework

taken as a whole. 

23. On  day  7  of  the  Inquiry,  Queen’s  Counsel  for  the  Applicant  interrupted  the  cross

examination of Mr Derbyshire with the allegation that POW and the Joint Parishes were

mounting a case in relation to paragraph 14 and sustainability which was not open to them. I

assume that Mr Katkowski Q.C. was referring to there being a test of sustainability which

lies outside of paragraph 14 NPPF. That, however, is not the case being run by POW and the

Joint Parishes. 

24. Rather, POW and the Joint Parishes rely upon sustainability lying at the heart of paragraph

14 NPPF and running through the Framework’s policies as a whole. The paragraph 14  test

that  permission  should  be  granted  unless  “any  adverse  impacts  of  doing  so  would

significantly and demonstrably outweigh the benefits, when assessed against the policies in

this Framework taken as a whole” clearly necessitates the consideration of all of the NPPF’s

policies, a large number of which are directed to the locational sustainability of a site, as set

out below: 

“Planning should… take account of the different roles and character of different
areas, promoting the vitality of our main urban areas, protecting the Green Belts
around them, recognising the intrinsic character and beauty of the countryside
and supporting thriving rural communities within it63.” 

“Planning  should…  actively  manage  patterns  of  growth  to  make  the  fullest
possible  use  of  public  transport,  walking  and  cycling,  and  focus  significant
development in locations which are or can be made sustainable64.” 

“Transport  policies  have  an  important  role  to  play  in  facilitating  sustainable
development  but  also  in  contributing  to  wider  sustainability  and  health
objectives.  Smarter  use  of  technologies  can  reduce  the  need  to  travel.  The
transport system needs to be balanced in favour of sustainable transport modes,
giving people a real choice about how they travel.  However,  the Government
recognises  that  different  policies  and  measures  will  be  required  in  different
communities and opportunities to maximise sustainable transport solutions will
vary from urban to rural areas65.” 

“All  developments  that  generate  significant  amounts  of  movement  should  be
supported  by  a  Transport  Statement  or  Transport  Assessment.  Plans  and
decisions should take account of whether:

63�5th core planning principle, paragraph 17.

64�11th core planning principle, paragraph 17.

65�NPPF, paragraph 29.
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 the opportunities for sustainable transport modes have been taken up depending
on the nature and location of the site,  to reduce the need for major transport
infrastructure;

 safe and suitable access to the site can be achieved for all people; and
 improvements  can  be  undertaken  within  the  transport  network  that  cost

effectively limit the significant impacts of the development. Development should
only be prevented or refused on transport grounds where the residual cumulative
impacts of development are severe66.” 

“Plans  and  decisions  should  ensure  developments  that  generate  significant
movement are located where the need to travel will be minimised and the use of
sustainable  transport  modes  can  be  maximised.  However,  this  needs  to  take
account  of  policies  set  out  elsewhere  in  this  Framework,  particularly  in  rural
areas67.”

25. It  must  follow  that  the  location  of  a  proposed  development  is  inseparable  from  its

sustainability. And whilst it is certainly true that sustainability can be a relative concept (in

the sense that there are three pillars to it and they may pull in different directions, or because

some Boroughs have more available unconstrained land than others), it is indisputable that

some locations can simply be inherently unsustainable locations for development – which

this  location has been decided to be68.We know where its  stands,  relatively speaking,  in

comparison to every other site in the Borough.It is, as the County Council confirm, the “least

sustainable” site in the Borough in transport terms69.

26. Turning now to the second part of the second bullet point in the decision-taking, the NPPF

states that permission should be granted unless “specific policies in this Framework indicate

development should be restricted”. This test is accompanied by footnote 9 which gives a

non-exhaustive list of example policies which might indicate that development should be

restricted. The Rule 6 Parties rely upon two “specific policies” in this case: NPPF paragraph

118, fifth bullet point (ancient woodlands); and NPPF paragraph 32 NPPF (traffic impact).  

27. I have dealt with the first already and have explained (at paragraph 2(o)(i) above) that it

compels refusal of these particular proposals by reason of the avoidable loss of irreplaceable

ancient woodland. The second, paragraph 32, states that: “…Development should only be

prevented  or  refused  on  transport  grounds  where  the  residual  cumulative  impacts  of

development are severe.” 

66�NPPF, paragraph 32.

67�NPPF, paragraph 34.

68�Secretary of State’s 2009 Decision Letter CD7.8, paragraph 24. 

69�Cited in the Officer’s Report to December Cabinet (CD7.4 pp.53-54).
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28. I  deal  with this at  paragraphs 82-107 below, but pause at  this stage simply to note how

prescient the Secretary of State was in refusing permission for the 2009 proposals in the

terms that he did, terms which almost word for word anticipated what the Government was

later to include in paragraph 32 of the NPPF.  In particular, the 2009 proposals were refused

on appeal inter alia because the Secretary of State considered that70:

“…, the additional vehicular movements resulting from the development would
put severe and unacceptable pressure on an overstretched road network in which
there is only limited scope for improvement (IR375).  Furthermore, the Secretary
of  State  agrees  with the  Inspector  that  the  consequences  of  the  failure  of  the
various measures included in the S106 Undertaking would be very severe given
the scale of the development and the inherently unsustainable location of the site
(IR376).”

Plan-Making

29. Furthermore, all of the above has to be seen in the context of the same critical words of

paragraph 14 of the NPPF with regard to decision-taking also being within paragraph 14 for

Plan-making,  words  which make it  quite  clear  that  Local  Plans  should meet  objectively

assessed  needs unless any  adverse  impacts  of  doing  so  would  significantly  and

demonstrably outweigh the benefits when assessed against the policies in the NPPF taken as

a whole; or specific policies in this Framework indicate development should be restricted. 

30. Two points follow:

a. First, the requirement for Plan-making is not always and inexorably to plan to

meet  the  full  objectively  assessed  needs  of  the  Borough.   Rather,  and

remembering  that  paragraph  14  deals  in  terms  with  the  presumption  in

favour of sustainable development, the quid pro quo of which is a presumption

against inappropriate development, the requirement is to meet those needs

only insofar as one can do so sustainably.

b. Second,and to the extent that the test for decision-taking and Plan-making is

the  same  (whether  adverse  impacts  of  doing  so  would  significantly  and

demonstrably outweigh the benefits when assessed against the policies in the

NPPF  taken  as  a  whole;  or  specific  policies  in  this  Framework  indicate

development should be restricted), having called-in this application for his

own  determination,  and  at  this  particular  time  –  before  the  emerging

70�CD7.8 at paragraph 24. 
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Replacement Plan is adopted) the Secretary of State is necessarily making a

decision with profound implications for Plan-making also.

31. On this,  the Rule 6 Parties  submissions to  the Secretary of  State are clear.  As identified

already, this Council should have looked, first, to the proportionate dispersal of necessary

housing  allocations  to  the  most  sustainable  locations  and  worked  proactively  and

collaboratively with both willing Parish Councils71 and numerous willing landowners to that

end72. Only if its housing needs could not be met in sustainable locations, should the Council

have considered the least sustainable location in the Borough, that is to say Dunsfold Park.

And finally, if, and only if, its full housing needs could only be met in the least sustainable

location in the whole Borough, the Council should have gone on to ask itself whether that

meant that the Borough’s needs could not be met in the Borough alone, so that (unless the

duty to co-operate could be of avail), it should plan to meet constrained needs instead, as the

NPPF plainly allows73. 

32. In so submitting, however, the position of the Rule 6 parties has been made quite clear, not

the least through the representations made by the Parish Councils themselves, supported by

other local residents. Alongside the urban extensions advocated by the County Council as

the more sustainable alternative to Dunsfold Park74,there are countless smaller sites, with

willing  landowners,  on  the  edge  of  towns  and  villages  which  could  make  a  positive,

proportionate,  and  sustainable  contribution  towards  the  housing  needs  of  Waverley,

benefitting the villages themselves.  It is noteworthy that the request for a more thorough

Green Belt Review to find those sites, especially ones which may not perform strongly in

Green belt terms, comes from the Parish Councils themselves, not from the usual suspects –

housebuilders. That is because they, the custodians of the countryside and the communities

therein,  want  what  the  Government  wants:  sustainable  development,  not  unsustainable

dumping in the least sustainable places; homes built in the right places, not the remotest

corner of the county.

33. Further,  it  is  to be noted in this  regard that  the recent White Paper,  “Fixing the Broken

Housing Market”, dated 7th February 2017, states inter alia as follows:

71�Testimony of Parish Councils on Day 4 of the Inquiry, 21 July 2017.

72� Attested to by Michael Sutcliffe and Rob Burdett on Day 4 of the Inquiry, 21 July 2017

73�Paragraph 14.

74�Appendix C to Mr Bell’s Proof of Evidence page 108.
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a. On page 14,  that we need to plan for the right homes in the right places,

where people are not “forced into long commutes” – a test which Dunsfold

Park plainly fails;

b. At paragraph 1.29,  that  policies  in  Plans should allow places to  “grow in

ways that are sustainable”, and that “small sites” (which Dunsfold Park is

plainly  not)  can  “create  particular  opportunities  for  custom  builders  and

smaller developers” and can “help to meet rural housing needs in ways that

are sensitive to their setting while allowing villages to thrive" – another test

which Dunsfold Park plainly fails; and that

c. At paragraph 1.39, the Government propose to amend and add to national

policy  to  make  clear  that  Local  Planning  Authorities  should  consider

amending Green Belt boundaries to help meet housing needs if  they have

examined,  fully,  all  other  reasonable  options  for  meeting  their  identified

development requirements, and, so far as the use of previously developed

land is concerned, those “reasonable options” onlyinclude brownfield sites if

they are “suitable” for development - which the least sustainable site in the

whole Borough plainly cannot be.

Conclusions as to Approach

34. This application therefore seeks to drive a coach and horses through paragraph 14 in three

respects: 

a. First,  it  relies  upon  the  tilted  balance  in  paragraph  14  to  argue  that  an

application  for  fundamentally  unsustainable  development  should  be

permitted – which is wrong; 

b. Second, it relies upon an assumption that objectively assessed needs should

be met no matter how unsustainable the location/proposal – which is also

wrong; and

c. Third, this application also seeks to drive a coach and horses through the first

Core Principle - that planning should be “genuinely Plan-led” – which is also

wrong. I set out the relevant Development Plan policies immediately below.

THE DEVELOPMENT PLAN POLICIES
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The Policies

35. The Saved Policies of the Local Plan are against these proposals every bit as much as they

were the 2009 proposals:

a. Policy M1 confirms that the Council will seek to “resist major trip generating

developments  in  peripheral  or  rural  locations  where  access  would  be

predominantly  by  private  car  and  where  accessibility  by  other  modes  is

poor”. The remote, isolated and rural location of the site represents a clear

breach of this policy, as the Council implicitly acknowledge in the case they

are making in the concurrent Springbok appeal75.

b. Policy  C2 applies  strict  control  on  residential-led  development  in  the

countryside to protect it for its own sake. A large-scale new residential-led

settlement  such  as  proposed  plainly  breaches  this  policy  and  would

significantly,  and  adversely,  alter  the  character  of  the  countryside  in  this

location contrary to Policy C2.

c. Policy  C3 provides  that  the  Council  will  “protect  and  conserve  the

distinctiveness  of  the  landscape  character  areas  within  the  Borough”  and

seeks to protect the AONB and Areas of Great Landscape Value (“AGLV”).

For the reasons given by Ms Brown, and as explored in greater detail below,

that policy is also breached by these proposals.

d. Policy M2 requires that where justifiable, the developer will be expected to

provide for improvements to public transport infrastructure where justified

by additional demands generated by new development. As the package of

mitigation  measures  will  (for  reasons  I  come  on  to)  not  overcome  the

inherently unsustainable location of the appeal proposal, Policy M2 is also

breached, as explored in greater detail at below.

e. Policy M13 seeks to locate developments which are likely to generate heavy

goods  vehicle  movements  where  highway  infrastructure  is  capable  of

accommodating  those  movements.  This  proposal  will  (for  reasons  I  again

come on to) breach that policy too – it will generate a significant amount of

HGV traffic and the existing highway network around the site is simply not

75�See for example paragraph 8.1 of R.Reay’s Proof of Evidence
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suitable  or  appropriate  to  accommodate  it,  as  explored  in  greater  detail

below.

f. Policy D1 states that development will not be permitted if it would lead to

material  detriment  to  the  environment  by  virtue  of  harm  to  its  visual

character and locality. As dealt with below, the scheme would undoubtedly

breach this policy too. Further, Policy D1 also seeks to resist “levels of traffic

which are incompatible with the local highway network or cause significant

environmental harm by noise and disturbance”. This part of the policy would

also  be  breached due to  the  impact  which  the  proposal  will  have on  the

highway network. 

g. Policy D3 sets out the Council’s approach to utilising previously developed

land,  only  where  the  development  is  “acceptable  in  principle”.  This

development is  clearly not  acceptable in principle and therefore there is  a

breach of Policy D3. 

h. Policy  IC4 states  that  the  Council  will  support  proposals  for  the

development/re-development of existing industrial and commercial premises

where  they  do  not  conflict  with  other  policies  in  the  plan.  Criterion  (v)

requires  that  development  outside  a  settlement  will  have “no  detrimental

increase in traffic”. Clearly the scheme would fail to comply with this policy. 

i. Policy D13 is also relevant. It states that development will only be permitted

where adequate infrastructure, services and facilities are available, or will be

made available. As explained below, adequate transport infrastructure will

not be provided by this scheme and therefore there is a breach of this policy

as well. 

Consistency of the Development Plan Policies with the NPPF

36. None of the above policies are housing supply policies and none of them can be rendered

out-of-date by reason of housing shortfall. They can, therefore, only be rendered out-of-date,
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if at all76, through being inconsistent with the NPPF – see: Wynn-Williams v. SSCLG [2014]

EWHC 3374 (Admin), at [34-36]77. 

37. However, none of the above policies are inconsistent with the NPPF. Quite to the contrary.

Policy M1

38. Policy  M1  plainly  accords  with  the  presumption  in  favour  of  sustainable  development

established by the NPPF, reflecting the eleventh core principle, and paragraphs 34 and 35, in

seeking actively to manage patterns of growth to make the fullest use of non-car based travel

and focus significant development in locations which are, or can be made sustainable.  That

is why the Council rely upon Policy M1 in the case that they make in the Springbok appeal78.

Policy C2

39. Policy C2 is  compatible  with the  fifth core  principle  of  the  NPPF,  which recognises  the

intrinsic character and beauty of the countryside. Please note, also, that in Bloor Homes East

Midlands Ltd v Secretary of State for Communities and Local Government, Hinckley and

Bosworth Borough Council [2014] EWHC 754 (Admin), Lindblom J made it clear at [186]

that Development Policies otherwise compatible with the NPPF do not need to incorporate

an NPPF-style balancing exercise to remain NPPF-compatible.

Policy C3 

40. Policy  C3  is  plainly  compatible  with  the  fifth  core  principle  and,  alongside  that,  with

paragraphs 109 and 114, 115, 116 of the NPPF also, which seek to protect and enhance valued

and distinctive landscapes, including Areas of Outstanding Natural Beauty.

Policy M2

41. Policy M2 reflects the eleventh core planning principle, and paragraphs 32, 34, 35 and 36 of

the  NPPF,  in  seeking  to  ensure  that  the  impact  of  the  development  upon  the  highway

network is appropriately mitigated. 

76�However, please note this: nowhere in the NPPF is it said that because a policy is 
inconsistent with the NPPF it is out of date so as to trigger paragraph.14. One imagines that 
if the Government had wanted that to be the consequence they would have said so in 
paragraph. 215 NPPF).

77�See also the judgement of the Court of Appeal in Gladman Developments Limited v 
Daventry District Council[26] EWCA Civ 1146 at paragraphs 41 and 42.

78�Proof of evidence of R. Reay in the appeal into Land at Springbok paragraph 5.25
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Policy M13

42. Policy M13 is consistent with the NPPF for the same reasons. 

Policy D1

43. Policy D1(d),  which restricts development which is incompatible with the local highway

network,  reflects  paragraph  32  of  the  NPPF  (which  states  that  development  should  be

restricted where the cumulative impacts are severe). 

Policy D3

44. Policy  D3,  which  encourages  the  re-use  of  previously  developed  land  where  the

development is acceptable in principle, is consistent with the eighth core planning principle

and paragraph 111 NPPF.

Policy D13

45. Policy D13, which includes a requirement to secure infrastructure necessary to mitigate the

impacts of development, reflects paragraphs 203 to 206 NPPF. 

Policy IC4

46. And Policy IC4, which deals with concerns regarding the detrimental impact in terms of

traffic associated with employment uses, is consistent with paragraph 32 NPPF. 

WHAT HAS CHANGED SINCE 2009?

51. The question to which all of this gives rise is: What has changed since 2009? That flows from

the  public  interest  in  consistent  decision-making  as  established  in  numerous  cases,  the

seminal  authority  being North  Wiltshire  District  Council  v  Secretary  of  State  for  the

Environment [1992] 65 P. & C.R. 137 at [145].

Local Planning Policy

52. There has, however, been no change at all to the adopted planning policies which I have just

run through since the previous Inquiry.  The Local Plan Saved Policies (2007) remain the

planning policies on which the current scheme should be considered.

National Planning Policy 

53. As noted already, the NPPF was adopted in March 2012, following the Secretary of State’s

2009  decision.  However,  as  noted  already,  it  makes  it  even  clearer  than  before  that
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sustainability lies at the heart of the national planning system. A development which was

concluded  to  be  unacceptable  in  transport  and  transport  sustainability  terms  under

PPS/PPG guidelines remains unacceptable when assessed under NPPF guidelines.

54. It  is  claimed by the Council,  however,  that  the introduction of  paragraph 52 NPPF into

national  policy,  and an apparent Government support  for new settlements,  is  a  material

change since 2009 which justifies their change of stance towards this development79.  And

yet paragraph 52 NPPF actually states this: 

“The supply of new homes can sometimes be best achieved through planning for
larger  scale  development,  such  as  new  settlements  or  extensions  to  existing
villages and towns that follow the principles of Garden Cities. Working with the
support of their communities, local planning authorities should consider whether
such  opportunities  provide  the  best  way  of  achieving  sustainable
development….”

55.  It is therefore clear that paragraph 52 does not represent wholesale Government support for

new towns/villages. It merely states that it may be the best way of planning for larger scale

development.  And,  crucially,  it  states  that  these  large  settlements  should  follow  the

principles of Garden Cities and also should provide the bestway of achieving sustainable

development.  This proposal  ticks neither box. As such, this paragraph simply cannot be

prayed in aid as an explanation for the Council’s volte face.

The Scheme 

56. Given that local planning policy is unchanged since the 2009 Inquiry and that there has been

no change to the overarching principles of national planning policy with regard to transport

sustainability and transport impact, the only basis upon which there could be a change in

the conclusions regarding the acceptability of development in transport and sustainability

terms, is  if  there has been a material change in the development proposals compared to

those considered as part of the 2009 Inquiry.

57. It is, first, to be noted, however, that there is no difference in the location of the application

site  between  the  2009  scheme  and  that  considered  at  this  Inquiry.  If  it  was  inherently

unsustainable then, it remains so today.

58. Further, and so far as the substance of the two schemes is concerned, Mr Bell has undertaken

a comparison of the two development proposals. This can be found in Table 3.1 of his Proof

of Evidence. It is clear from that Table that the key difference between the 2009 scheme and

this appeal scheme is the reduction in the quantum of residential development from 2,601 to

79�cf paragraphs 8.4 and 8.5 John Adams Proof.
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1,800 dwellings – albeit only as phase one to a larger contemplated settlement. Although the

decrease in dwelling numbers may prima facie be material from a traffic impact point of view

it is clearly irrelevant with regards to the sustainability of this location and especially when

one appreciates that yet more housing is still to come. Further, as discussed at 82-107 of these

Closing Submissions, notwithstanding the reduction of dwellings, there will still be a severe

traffic impact on even this piecemeal delivery of the anticipated SS7 allocation. 

59. Finally, and in relation to scheme mitigation, so far as the 2009 Inquiry scheme is concerned

the Transport Assessment Addendum (“TAA”), dated April 2009, stated that:

a. The then Dunsfold Park scheme would provide new bus services connecting

between the site and Cranleigh, Guildford, Godalming and Horsham (Table

7.1  of  the  TAA confirmed that  the  scheme  would  provide  a  peak  period

service frequency of 10 minutes to Cranleigh, 15 minutes to Guildford and 20

minutes  to  Godalming and Horsham).  All  residents  of  the  Dunsfold Park

development would be charged a flat fare of £1 per single journey.

b. Any shortfall in the costs of the bus service would be subsidised by proposed

charges for employee car parking and a proposed “cordon charge”.

60. Today’s scheme is purporting to offer to provide comparable bus routes to those proposed as

part of the previous Inquiry, which I deal with in paragraphs 66-81 below – suffice it say at

this stage, however, that they do not add up). In addition, however:

a.  The proposed bus services this time around are less frequent than proposed

in  2009  (as  conceded  by  Mr  Bird  in  cross  examination)  and  much  more

expensive  -  if  a  family  of  five  want  to  go   shopping  in  Guildford  at  a

weekend, the family fare level is likely to be more expensive than 4 hours

parking;

b. The 2009 proposals for parking charges associated with employment use have

also been dropped;

c. As hasthe cordon charge – as again conceded by Mr Bird.

61. Hence, having been refused permission in 2009 because that proposal was unsustainable in

transport  terms,  there  has  been  a  conscious  decision  by  the  Applicant  actually  to  drop

measures designed to encourage modal shift to non-car modes. That is astonishing. 
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THE LOCATIONAL UNSUSTAINABILITY OF THE SCHEME

62. Ultimately, this is an “inherently unsustainable location”80. It is, therefore, unsurprising that

the proposal simply cannot offer a real choice of modes of travel. 

Walking and Cycling 

63. In 2009, the Inspector stated as follows81:

“Paragraph  75  of  PPG13,  Transport,  says  that  walking  has  the  potential  to
substitute  for  the  car  for  journeys  of  up to  2km and paragraph 78  says  that
cycling could do the same for journeys of up to 5km.  Cranleigh is therefore too
far away for access by these modes.  Moreover, the available routes include unlit
country roads and footpaths.  As the Council points out [203, 204], there is some
doubt as to whether some of the improvements proposed by the Applicant could
be achieved.”

64. A site  location plan is  attached at  Figure 4.1 of  Mr Bell’s  Proof.   The application site  is

situated approximately 6 kilometres south-west of Cranleigh, 11.5 kilometres south-east of

Godalming and 16 kilometres south of Guildford.  The nearest centre of local facilities is,

therefore, Cranleigh and this is in excess of the walking and cycle journey distances that can

typically be expected. It is simply unrealistic to think that anyone would regularly walk or

cycle to surrounding towns and villages. The only facilities and jobs that would be accessible

by foot and cycle are those proposed on the site, which are very limited, particularly as far as

the range of jobs is concerned.

Railway

65. The nearest railway station is Milford, which lies some 8.6km to the north west of the

site  and is only accessible  by minor roads. Parking is very limited at this station.

Although more frequent trains do depart from Godalming, it is not possible to utilise

parking at this station before 9am without a season ticket for which there is a long

waiting list82.

Buses

66. As  referred to  already,  and in  an  attempt  to  mitigate  the  current  poor  access  to  public

transport,  along  with  the  inherently  unsustainable  location  of  the  site,  the  Applicant

80�IR paragraph 376.

81� IR paragraph 378.

82�Robin Shepherd Proof of Evidence paragraph 2.8.
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proposes to provide three new bus services to serve the site, described as the “main plank”

of the Sustainable Transport Strategy put forward by the Applicant83. 

67. Clearly, if they are the main plank, it is essential that they are delivered to make the site as

sustainable as practicably possible and also that they are delivered in perpetuity.  However,

whilst the Applicant has stated that the guarantees that it is seeking to put into place are

“innovative and ground-breaking”84, they have more realistically been described as a “leap

of faith” by the County Council in their last consultation response85. 

The View of Mr Bell

68. In Section 4 of Mr Bell’s Proof, he carried out a bus service viability analysis based on that

carried out by Savell Bird and Axon in 2008, but with more realistic assumptions in respect

of bus mode share. This indicated that the annual loss could be in the order of £2m86 (a

matter I return to below when I consider viability).  

The View of Stagecoach

69. Mr Bell sent his analysis to Mr Nick Small, who is the Head of Strategic Development and

the Built Environment at Stagecoach for the South of England, and Mr Small’s comments are

included in Appendix F of Mr Bell’s Proof and can be summarised as follows:

a. Due to the remote nature of the site, it will be exceptionally car dependent;

b. Dunsfold  Park  is  proposing  “one  of  the  most  elaborate  and  ambitious

strategies” that Stagecoach has seen nationally to date;

c. Stagecoach welcomed, and strongly endorsed “the systematic, rigorous and

thorough examination” that Mr Bell had carried out;

d. Stagecoach strongly concurred with Mr Bell’s analysis and the bus strategy

proposed  for  Dunsfold  Park  “cannot  be  expected  to  be  commercially

sustainable, or even approach it”;

83�Para 9.5 David Bird Proof. 

84�Para 95 David Bird Proof.

85�Appendix C to Mr Bell Proof, p.109 paragraph 4.

86�Table 4.1 on page 18.
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e. Stagecoach  considered  Mr  Bell’s  logic  and  conclusions  to  be  “robust  and

reflect reasonable and well-substantiated assumptions”;

f. Stagecoach considered Mr Bell’s assumptions regarding operating costs were

conservative  (and  later  advice  from  Stagecoach  suggests  that  £150,000  to

£155,000 per bus would be more realistic);

g. Stagecoach considered that the optimistic and highest mode share that Mr

Bell had assumed (7%) to be “at the very highest end of reasonably credible

levels”;

h. Stagecoach  stated  that  it  typically  takes  1,600  dwellings  to  commercially

sustain a single bus within a local network;

i. Stagecoach stated that Dunsfold Park would result in tidal flows, meaning

that much of the mileage is almost completely unproductive, fundamentally

undermining the economics of the services;

j. Stagecoach concluded that  Dunsfold Park was inherently unsustainable as

the  proposed bus  services  “cannot  be  foreseen to  be  economically  viable”

and,  indeed,  that  the  trip  generation  of  Dunsfold  Park  would  add  to

congestion  thereby  undermining  the  attractiveness,  effectiveness  and

commercial viability of bus services over a much wider area.

70. These comments must be viewed together with the latest email87 from Stagecoach which

assesses the Bus Services Business Plan attached to Mr Bird’s proof of evidence and truly

drives a nail into the reality and deliverability of the Applicant’s proposal:

a. Bullet 1 confirms that there has been no agreement between the Applicant

and Stagecoach to alter services;

b. Bullet 2 states that the suggestion to remove the southern section of route 71

(between Haslemere  and Chiddingfold)  would not  be  acceptable  unless  a

replacement was provided;

87�Introduced to the Inquiry on day one. 
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c. Bullets 3 and 4 confirm that the suggested diversion to Arriva Route 53 would

greatly increase costs and extend journey times;

d. Bullet 5 advises that the suggested diversion of service 71 would provide an

indirect route from Dunsfold Park to Godalming and Guildford, and would

be unlikely to be particularly attractive;

e. Bullet 6 confirms that there is no agreement with Surrey County Council and

the operators;

f. Bullet 7 comments that Mr Bird’s assumptions are “heroic” and that Dunsfold

Park  at  full  build  out  would  be  much  smaller  that  the  surrounding

settlements of Cranleigh, Haslemere and Godalming and could therefore not

expect  to  sustain  higher  frequencies  to  more  destinations  than  the  larger

settlements;

g. Bullet 8 confirms that Stagecoach has not agreed to direct either service 70 or

71 and would not reduce the service between Guildford and Haslemere from

two buses per hour to one, as appears to be suggested by Mr Bird;

h. Bullet  9  confirms that  the suggested diversion of  service 71 would not be

commercially sustainable;

i. Bullet 10 states that in Stagecoaches experience, comparable or larger schemes

would struggle to afford two additional buses for a period of only 5 years. In

this case Mr Bird is of the view that the development could afford to fund at

least 6 (or more likely 10 to 12) buses forever;

j. Bullet 11 raises significant concerns about perpetual funding. In practice, it is

likely that the Applicant/Developer would simply back out of any funding

commitments once the development was underway or completed;

k. Bullet  12  raises  concerns  about  threats  to  the  wider bus  operation due to

increased  traffic  congestion,  leading  to  likely  greater  demands  on  SCC

subsidies in the future; and
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l. Bullet 13 concludes that Dunsfold Park is an unsustainable location and that

the housing should be provided elsewhere.

The View of the Highways Authority

71. It is in the light of all of the above that the view of the Highways Authority has to be seen –

their consultation response states as follows88: 

“[T]here is little that can reasonably be introduced in this location, which is cost
effective, as well as environmentally sustainable. No evidence has been produced
that the proposed bus services will deliver these two fundamental credentials,
and  the  present  undertaking  to  fund  them  for  perpetuity,  is  likely  to  be  the
subject  of  a  serious challenge if  over time,  as  suspected,  little  use is  made of
them.”

“Given that  the  development  will  plainly be  overwhelmingly car-reliant,  it  is
disingenuous to accept that there are real opportunities for minimising reliance
upon the private car.”

“There have therefore been insufficient changes to the previous proposals in 2009,
or  evidence  demonstrating  that  in  fact  the  development  is  sustainable  in
transport terms, to remove this element of objection, and the County Council will
therefore express an objection on these grounds.” 

72. Importantly,  all  of the above objections stand, even after the County Council  has

signed the Section 106 Agreement. None have been withdrawn. That can only mean

that  the  County  Council  has  not  signed  the  section  106  Agreement  because  it

considers that it resolves their fundamental objection – plainly they do not which is

why they still object.  They still consider that there is little that can reasonably be

introduced  in  this  location,  which  is  cost  effective,  as  well  as  environmentally

sustainable; that no evidence has been produced that the proposed bus services will

deliver  these  two  fundamental  credentials,  let  alone  for  perpetuity;  that  the

development will plainly be overwhelmingly car-reliant; that it is disingenuous to

accept that there are real opportunities for minimising reliance upon the private car;

and that there have been insufficient changes to the previous proposals in 2009, or

evidence  demonstrating  that  in  fact  the  development  is  sustainable  in  transport

terms, to remove their objection.

73. The signing of the Section 106 Agreement signals no retreat on any of these fundamental

objections, therefore; rather, the County Council are simply making the best of a bad job. If

88�Appendix C to Mr Bell’s Proof of Evidence
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this proposal is to go ahead, then of course they want to give the buses a go, but not with

any confidence that they will work; and not believing for one moment that they make the

proposals sustainable. They plainly believe the buses will  be expensive, under-used, and

that pretty soon they will stop altogether – something allowed for under the section 106, and

about which neither local residents nor the Parish Councils could do anything.

The View of Mott McDonald 

74. Furthermore, in preparing its emerging Replacement Local Plan, the Council commissioned

Mott  MacDonald  to  prepare  the  Strategic  Transport  Assessment  entitled  “Scenarios  for

Housing  Growth”  (June  2016).  The  Stage  4  Report89 covers  the  sustainability  matters

associated with various housing growth options, considers opportunities for encouraging

sustainable travel choices at the Dunsfold site, and concludes as follows: 

“For  residents  in  a  new  Dunsfold  development,  internal  trips  to  work  are
assumed to be made by walking and cycling.  Therefore, encouraging sustainable
travel modes would have to address external trips away from the site.  Given the
location, walking to other work locations is unlikely and there is low potential for
a frequent bus service to major employment centres to be viable in the long term.
Therefore,  it  is  difficult  to  see  how  increases  in  sustainable  travel  could  be
encouraged at the Dunsfold site.”

75. Mr Bird is a lone voice, therefore. It is not only Mr Bell who thinks he has got this

wrong.  The  Highways  Authority  think  so  too;  as  does  Mott  Macdonald  and

Stagecoach. The proposed bus services will  not work this time around any better

than last time around; indeed, they will do less well given the conscious decision of

the Applicant to drop several measures, previously proposed, which were designed

to secure a modal shift towards them.

Viability

76. I return, then, to viability.  The Bus Service Business Plan90 suggests a funding gap of

£198k per annum for the first 10 years and then £139k per annum thereafter (based on 6

new buses being required). In contrast, Mr Bell’s analysis, which is based on analysis

carried out by Mr Bird’s firm in 2009 but with more realistic assumptions in terms of

mode split and revenue, indicates (as above) that the annual funding shortfall could

be as high as £2m per annum (based on 16 new buses being required as predicted by

Mr Bird in 2009), over 10 times higher than predicted by Mr Bird. In response, Mr

Bird’s  rebuttal  introduces  discussions  held  with  Surrey  County  Council  barely  a

89� CD6.5.

90� Mr Bird’s Appendix C.
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month ago, where the concept of 10 buses is introduced. It is surprising, to say the

least, that having had 10 years to sort this out there is still such uncertainty over the

number of buses required.

77. Mr Bird’s figures show an annual shortfall of £667k per annum. However, Mr Nick

Small of Stagecoach has informed Mr Bell  that the operating cost assumptions of

£135k are conservative91 and has suggested a more realistic figure of £150 to £155k.

Taking a figure of £150k per annum, Mr Bird’s shortfall increases to £817k.

78. The question which therefore arises is whether the Section 106 Agreement will secure

bus funding in perpetuity, based on costs which are likely to be at least £817k per

annum and may be significantly higher (possibly as high as £2m per annum). Unless

there  is  a  guarantee  that  such significant  funding shortfalls  will  be  addressed in

perpetuity it is inevitable that the bus service will fail, the consequences of which be

very severe given the scale  of  the development and the inherently  unsustainable

location of the site.

79. Gowling WLG have reviewed the Section 106 Agreement at the request of the Joint Parish

Councils and POW. They have raised fundamental issues with it:

a. The Section 106 Agreement does not define what the bus services are to be as

Gowlings state: “Can the Inspector reasonably be content with the bus service

provision if the bus service provision is currently unknown?”

b. The Procurement and Funding Agreement (“PFA”) intends to outline how

bus services will be funded and the procedure for procuring those services.

However, it has not been agreed and there is no obligation within the Section

106 Agreement to comply with it. Arguably, as Gowlings state:“Without an

obligation to comply with the PFA, the PFA should not be taken into account

as a planning obligation when the Inspector makes his planning decision.”

Indeed, we positively assert that the PFA ought not to be taken into account.

Even if it is to be entered into, the enforcement mechanisms which apply to a

Section 106 Agreement will not be available where there is a breach of the

PFA and it will not run with the land. 

c. There is no clarity as to what sum the Bus Service Unit Contribution will be

though it is capped at £667,000. If the shortfall exceeds that sum (as Mr Bell

91�Mr Bell’s Appendix F, page 3
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believes it will) then it will not be funded by the Applicant. Self-evidently,

this gives rise to a profound risk that the Bus Service will not be provided. 

d. The Transport Review Group has extensive powers, including the ability to

amend the Bus Services. It is made up of one voting member from each of the

County  Council,  the  Applicant,  the  Borough  Council  and  a  Travel  Plan

Manager. As the Travel Plan Manager is to be appointed by the developer

there may well be an impasse if the developer and Travel Manager vote one

way and the Councils another. If this impasse is reached then the issue will be

sent  to  an  Expert  for  determination.  In  that  scenario  the  decision  as  to

whether  the  bus  service  is  continued  will  be  outwith  the  hands  of  the

Councils. 

e. And critically, representative of the Parish Councils has not been included in

the Transport  Review Group. This is  clearly unsatisfactory as they will  be

unable to hold the Applicant to account for the promises which it has made

before this Inquiry that the bus service will be funded in perpetuity. 

80. It  is  therefore clear that the Secretary of State can have no confidence that the s106 will

deliver the provision of a funded bus service in perpetuity. Without such certainty, the ‘main

plank’ of the applicant’s sustainability package falls away and the scheme cannot be said to

render this location sustainable. 

81. Finally, we note that the County Council’s insistence that the Applicant underwrites a hefty

shortfall in relation to the bus services indicates that they have no confidence that the buses

will in fact be used. Even if the Section 106 Agreement were to secure the bus service in

perpetuity, therefore, it is quite likely that it will fund a service of empty buses, remembering

that this scheme does not include the measures which were proposed in 2009 to discourage

car travel (dealt with above). The running of empty buses clearly cannot render this scheme

sustainable.  

HIGHWAYS IMPACT

Trip Rates

82. The  introduction  of  a  substantial  amount  of  residential  and business  use  into  a  remote

location surrounded by rural roads requires a robust assessment of the highways impact of

the scheme. 
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83. Mr Bell’s initial analysis showed that the Vectos TA had used the TRICS category of “Mixed

Private/Affordable Housing” and derived an average person trip rates using a number of

sites; and that taking an estimate of trip rates based upon the types of housing proposed at

the site, and using the following TRICS categories (Houses Privately Owned, Flats Privately

Owned,  Affordable/Local  Authority  Houses  and  Affordable/Local  Authority  Flats),  the

Vectos TA may have underestimated the trip rates for the residential element of the scheme. 

84. Mr Bell accepted, however, that the criticism of his alternative analysis (made in paragraphs

5.18 to 5.21 of Mr Bird’s Rebuttal) was both logical and fair. In practice, this was caused by a

lack of multi-modal sites in TRICS and, therefore, small sample sizes (as noted by Mr Bird in

paragraph 5.19).  It was apparent that the “private housing” category was indicating daily

person trip rates lower than he would have normally expected (and indeed lower than the

person trip rates for both categories of flats). It was also clear that the “affordable housing”

category  was  indicating  higher  person  trip  rates  than  he  would  expect.  However,  it  is

noteworthy that there is a higher number of private houses (917) than affordable houses

(393) and so, at worst, the low “private housing” rates simply cancel out the high “affordable

housing” rates.

85. Further, Mr Bell  pointed out that the Vectos TA underestimated the likely trips from the

industrial/employment uses at the site. In particular, the Vectos TA had derived the vehicle

trips for the B1(c)/B2 floorspace from the “Industrial Unit” category in the TRICS database.

However, he application floorspace is more likely to comprise a number of smaller units

than a single large unit.  Patently, then, it is more appropriate to use the TRICS category

“Industrial Estate” in order to assess the trip generation for that use. This is what Mr Bell has

done.  Table  5.5  of  Mr  Bell’s  Proof  demonstrates  that  the  scheme  would  generate  an

additional 29 vehicle trips to that assessed by Vectos, and an additional 6 vehicle trips in the

PM peak. 

86. Further, and with regard to B8 warehousing, the Vectos TA had inexplicably used only two

out of three of the TRICS categories, taking an average of Warehousing (Self-Storage) and

Warehousing (Commercial).  It had simply ignored the third category (Parcel Distribution

Centre).  And yet it  would clearly be possible,  under the permission, for the B8 space to

include parcel distribution centre uses. If this was included within the analysis, it can be

seen from Mr Bell’s Table 5.7 that an additional 53 trips would be generated during the AM

peak; and an additional 83 trips during the PM peak. 

87. Mr Bell’s  Table 5.8 gives total  figures for the number of trips which the Applicant have

effectively discounted from their analysis of the residential and employment uses on site.
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This amounts to an underestimate of 211 trips in the AM peak and 236 trips in the PM peak.

Further,  as  Mr Bell  highlights,  as  both Vectos’  and his  own calculations are based upon

averagetrip rates, there is a 50% chance that these represent an under-estimate of the likely

vehicle movements of the site.  The analyses cannot,  therefore,  be said to be “worst case

scenarios”, which is called for in the circumstances of a proposal such as this. 

88. The  Highways  Authority  has  also  expressed  disquiet  over  the  external  trip  generation

assessed at the site.  In its  final consultation response (Appendix C to Mr Bell’s  Proof) it

stated as follows in this regard:

“SCC remains  concerned that  the  external  trip  generation  from this  proposal
remains  low.  The  site  selection  for  residential  trip  generation  has  also  been
updated but it remains that some of these have travel plans and therefore some
these impacts will already be built into the trip rates. They are also all in much
more  sustainable  locations,  none  are  free  standing,  remotely  located
developments.  It  is  therefore  felt  that  they  represent  an  overly  optimistic
estimation of lower than would be expected trip generation at Dunsfold.”

89. The Secretary of State can, therefore, have no confidence that the Applicant have accurately

and robustly assessed the likely trip generation of this site and, importantly, can have no

confidence that they have accurately and robustly assessed the impact of the development

proposals on the local highway network. 

Background Traffic Growth

90. Even  back  in  2009,  the  Secretary  of  State  considered  the  road  network  to  be

overstretched92; and the Inspector stated93 that there was “severe congestion on the

A281”. You have heard from local residents that matters have worsened considerably

since then and the evidence makes that quite clear.

91. So far as traffic growth is concerned, Mr Bell explained94 that the National Trip End

Model (NTEM) growth factors should be applied to national traffic growth factors

obtained from the National Traffic Model (NTM) as set out in paragraph 9.1.2 of the

DfT Guidance95 -  in  other  words,  that  Mr Bird has  missed a  step in  the  process.

Assessing growth correctly, Mr Bell demonstrated that the appropriate rate from 2015

to 2026 was approximately 12% compared to Mr Bird’s 4-5%; and from 2015 to 2013,

92�CD 7.8, paragraph 24.

93�CD 7.7 paragraph 372.

94�Mr Bell’s Proof paragraph 5.28.

95�Mr Bell’s Appendix K.
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approximately 20% compared to Mr Bird’s 8-9%. In other words, the traffic growth

on the network will be more than twice as high as predicted by Mr Bird.

92. Further, Mr Bell verified his approach with reference to DfT count data. And whilst

Mr Bird criticised him for using 2009 as the base year, this was correctly chosen being

the date of the last Inquiry.  After all, we know that the 2009 proposal was refused

because of traffic impact then; and so it is obviously sensible to see whether matters

are better or worse than at that date. Also, and importantly, the year 2009 was post-

recession; and going further back would clearly have distorted matters. The graphs

at  Figures  2.2  and 2.3  of  Mrs  Lamont’s  Rebuttal  also  demonstrate  that  2009 is  a

reasonable base year - had Mr Bell sought a “worst case” scenario, he would have

used a base year of 2013. 

Key Junctions

93. It is against that backcloth that Mr Bell has tested certain key junctions on the road

network. His analysis of the Bramley Crossroads is based on traffic figures provided

by  Vectos,  but  including  my  adjustments  for  trip  rates  and  traffic  growth,  and

indicates  that  the  impact  of  the  proposals  on  the  Bramley  Crossroads  would  be

significant,  during the  morning peak hour in  particular,  when the  queue lengths

would more than double. This, of itself, is a severe residual cumulative impact as

referred to in paragraph 32 of the NPPF.

94. With  regard  to  Shalford,  Mr  Bell  no  longer  take  issue  with  the  capacity  of  the

Shalford junctions as  set  out in paragraph 3.7 of  his  Rebuttal  Proof,  although he

remains concerned about the Applicant’s ability to implement the required works on

Common Land as this requires the agreement of the Secretary of State and neither the

Applicant nor Highway Authority can guarantee that the land will be available for

the required highway works. Clearly, if the highway works were not delivered then

the impact of the proposals at Shalford would also be severe. (It is notable that the

Applicant has not  made any case that  this  scheme would not engender a  severe

impact even if the Shalford Junction works could not be delivered). 

95. The only succour which the Applicant seeks to give the Inspector and Secretary of

State on the common land issue is the letter from the Applicant’s solicitors at the

appendix to Mr Derbyshire’s  rebuttal  proof.  It  states  that  the Applicant’s  present

preference is for Common Land to be de-registered by application to the Secretary of

State  under  section  16  of  the  Commons  Act  2006  (paragraph  3.2).  As  that  letter

further identifies, it would require the provision of exchange land. The details of that

land have not been provided to this Inquiry. It also would involve pre-application

consultation and a hearing/inquiry. Clearly the point of a hearing/inquiry is so that
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the Secretary of State can hear objections from local residents before coming to a

decision.

96. Clearly, the Applicant cannot guarantee (a) that the Secretary of State will allow the

common land to be de-registered or (b) the timetable in which the Secretary of State

will  reach  a  decision.  This  has  very  significant  implications  for  this  called-in

application. First, without a decision from the Secretary of State that the land be de-

registered the scheme would have severe transport effects. Second, even if the land

were  to  be  de-registered  the  Applicant  cannot  control  the  timetable  for  that

deregistration. The draft conditions state [REF] that these junction works must be

delivered before the occupation of the 500th dwelling. The Applicant has projected

that this would be by 2022.96 Clearly, there can be no certainty over this timetable

where  the  Applicant  has  no-control  over  the  timing  of  the  Secretary  of  State’s

decision on de-registration.   

The Lanes
97. In  addition,  you  have  heard  the  concerns  of  local  residents  that  there  will  be

considerable rat running on rural lanes, totally unsuited to handle the explosion of

movements that can readily be contemplated as the consequence of developing on

this scale in this remote location. We invite you, in particular, to re-read your notes of

the  evidence  of  Patrick  Mollineux  (representing  Bramley  Parish  Council),  Paul

Osborne, Michael Sutcliffe, Rob Wheel (chairman of Wonersh Parish Council), Alan

Ground (ex-chairman of Dunsfold Parish Council), Tim Whittall, Robb Burdett and

Clive Smith (Planning Adviser to the AONB Board). 

98. It is clearly impossible to set out at length the comments made by those individuals

and  representatives  of  various  bodies  however  we  highlight  in  particular  the

following:

“The inability of the A281 to cope with current volumes is  already driving cars
and commercial vehicles onto unsuitable B, C and D roads with increased safety
risks.”97

“The  additional  traffic  and  mitigation  measures  proposed  will  “significantly
impact on the operation of the A281 through Bramley.” Indeed, the signalization
of the mini-roundabout was trialled but signals removed in the 1970s because of
the adverse impact even with 1970s traffic volumes. The proposed mitigations
would be even more disastrous than leaving the A281 as a car park in rush hour.

Bramley’s concerns are even greater than for the previous application because of
the impact of congestion on air quality – the current measuring sites for which
are located some distance from the most critical site within Bramley which is near

96�Mike Derbyshire Rebuttal Proof paragraph 7.10. 

97�Written Submission of Bramley Parish Council, second page.
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the infants school. Young pupils at the expanding Infants School daily have to
walk just above exhaust height feet from idling vehicles and trucks.”98

“The  road through the  village  [Alfold]  which  is  already used by  commercial
vehicles will be used as a rat run to the south. The road is not suitable, there has
already been one fatal accident this year.”99

“The parish is rural in nature and there is a web of country lanes to the east and
west of the two principal north/south routes and between them. These lanes are
very  narrow,  often  steep  sided  and  single  track  and  frequently  used  by
pedestrians, including children and also by cyclists and horse riders. Sadly all of
these lanes are already used by vehicles, including HGVs, to avoid congestion on
the major routes and the resulting additional congestion caused by the proposed
Dunsfold development will increase the dangers to other road users and damage
the quality of these delightful rural lanes….”100

HGVs

99. It is also notable that the Vectos TA failed to assess the likely HGV movements to and from

the site,  but  merely  considered the  likely  HGV trips  during  the  weekday morning and

evening peak periods.  However,  as  Mr Bell  highlights,  HGV traffic tends to avoid peak

periods on the highway network in order to avoid congestion and minimise vehicle delay.

As such, HGV movements during peak periods are likely to be a small proportion of HGV

movements generated throughout the day (Mr Bell’s Proof, paragraph 6.10). 

100. Mr Bell has calculated that the likely daily HGV trip rate from the B1, B2 and B8 uses on site

is likely to be somewhere between 221 to 365 trips per day (paragraph 6.14), to which 91

trips need to be added to take into account the retail and residential uses on site (Table 6.2).

Mr Bell therefore concludes that the development is expected to generate up to an additional

456 HGV movements per day on the local highway network (paragraph 6.21). When added

to the HGV movements associated with the existing uses on site (213 movements per day),

this  results  in  669  daily  movements  -  which  represents  an  increase  of  over  200%  in

comparison  with  existing  HGV  movements  (paragraph  6.22).   The  Vectos  TA had  not

assessed the effect of these additional movements on the local highway network, nor the

suitability  of  the site  to  accommodate so  many additional  movements.  This  is  a  glaring

oversight given the rural location of the site. 

101. Mr Bell also highlights that HGVs associated with the scheme are likely to seek to connect to

the wider strategic highway network. This will involve routing west from the site towards

98�Written Submission of Bramley Parish Council, first page.

99�Written Submission of Alfold Parish Council, first page. 

100�Written Submission of Shalford Parish Council, second page. 

41



the A283 and the A3 and east towards the A24. Figure 6.1 in his Proof of Evidence shows

some  of  the  routes  to  those  roads.  These  routes  are  generally  rural  in  nature  and  are

described by Mr Bell  (paragraph 6.25) as having “sharp bends, restricted visibility, blind

summits, areas prone to flooding and sections of narrow carriageway at which it is difficult

for vehicles to pass.” Further, a number of these routes are signed as unsuitable for HGVs

(paragraph 6.25). 

102. This has been picked up by the Council’s own consultants, Mott Mcdonald, whose report

entitled “HGVs Associated with Dunsfold Development” states as follows (CD6.7 p.6): 

“… [B]oth Markwick Lane and B2130 routes have signs advising that the routes
are unsuitable for HGV’s or directing HGV’s to the A281.

All of the routes have sharp bends, many of which have poor visibility, and all
routes pass through built-up areas to some degree. On Markwick Lane, the other
main issue is that sections of the route are narrow and do not allow for vehicles to
pass one other easily, particular if one is an HGV.

This review confirms that all of the routes are not suitable for use by significant
volumes of HGVs.” 

103. This has to be seen in the context of Policy M13 of the adopted Local Plan, which relates to

the impact of HGV traffic and states as follows:

“Heavy Goods Vehicles

The Council will seek to minimise the adverse impact of lorry traffic within the
Borough. In particular, the Council will:seek to locate developments which are
likely  to  generate  heavy  goods  vehicle  movements  where  the  highway
infrastructure is capable of accommodating those movements; andin appropriate
circumstances,  require development proposals to be supported by a Transport
Assessment and a Travel Plan.”

104. The application site is in a rural location and the highway infrastructure (in particular the

local east-west routes in the vicinity of the site) is not appropriate for accommodating the

significant increase in  HGV movements that  the application scheme will  generate.   It  is

therefore evident that the application scheme is contrary to Policy M13 of the adopted WBC

Local Plan.

105. Further, it is entirely unclear what mitigation the Applicant are proposing to deal with the

impact of HGVs generated by the site. As Mr Bell states the fact that the current limits on

HGV movements are regularly breached, and the current routing contrary to signed HGV

restrictions indicates that any mitigation proposed is unlikely to be successful (paragraph

6.36)
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106. On the basis of the above, it can safely be concluded that the HGV movements associated

with the proposal will result in a severe impact upon the highway network. 

Overall Conclusions

107. The  traffic  impact  of  this  scheme  will  undoubtedly  be  “severe”  in  the  terminology  of

paragraph 32 of the NPPF, just as the 2009 proposals were decided to be before the NPPF

was  published.  This  can  be  seen  from  the  impacts  upon  the  Bramley  junction  and  the

impacts of additional HGVs on the road network, including the minor roads. However, even

if the Secretary of State takes the view that the traffic impacts of this scheme fall somewhere

below “severe”101 but are nonetheless harmful, then still they fall to be weighed against the

benefits of the proposal and in the tilted balance. This includes, of course, as attested by a

number of local residents at the Inquiry, that one impact of the generation of considerable

amounts of vehicular movements will be to exacerbate the problematic rat running in the

area, including through the AONB and to the detriment of its tranquillity, which leads me on

to other landscape impacts.

LANDSCAPE

Policy Background

108. Because also weighing against the proposal in the planning balance are the landscape and

visual impacts of this scheme. In particular, the protection of the landscape is an integral part

of both local and national policy.

109. So far as local  planning policy is  concerned, Policies C1, C2 and D1 seek to protect  the

countryside,  the  AONB  and  AGLV,  and  ensure  that  the  environmental  implications  of

development are taken into account in decision taking. These aims are all consistent with

those contained within the NPPF, which confirms that the environmental role is a key strand

of sustainability.  Indeed, the core planning principles confirm that  planning should“take

account of the different roles and characters of different areas ...  recognising the intrinsic

character and beauty of the countryside”102; and “contribute to conserving and enhancing

the natural environment…”103

110. Section  11  of  the  NPPF  deals  with  conserving  and  enhancing  the  natural  environment

against  these  fundamental  objectives.  Paragraph  109  explains  that  the  planning  system

101�And therefore do not justify refusal of permission on traffic impact grounds alone.

102�Fifth bullet point in the Core Planning Principles at paragraph 17.

103�Seventh bullet point in the Core Planning Principles at paragraph 17.
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should contribute to, and enhance, the natural and local environment by "protecting and

enhancing valued landscapes…";  and paragraph 115 states  that  “great  weight should be

given to conserving landscape and scenic beauty in National Parks, the Broads and Areas of

Outstanding  Natural  Beauty,  which  have  the  highest  status  of  protection  in  relation  to

landscape and scenic beauty”.  (This does not mean, however, that other, non-designated,

landscapes should not be valued for their own particular attributes - see: paragraph 121

below). 

111. The  Surrey  Hills  AONB  Management  Plan  2014-19  is  also  relevant.  It  is  a  statutory

document that  sets out the management policies for the AONB, and the “Vision for the

AONB” is that: 

“The Surrey Hills AONB is recognised as a national asset in which its natural and
cultural resources are managed in an attractive landscape mosaic of farmland,
woodland,  heaths,  downs  and  commons.  It  provides  opportunities  for
appropriate business enterprise and for all  to enjoy and appreciate its  natural
beauty”. The Vision also “recognises that the landscape will change but it needs
to  ensure  that  it  changes  in  a  way  that  conserves  and  enhances  its  special
qualities…”104

112. In relation to Land Use Planning, the Policy Aim is that: “New development enhances local

character  and  the  environmental  quality  of  its  nationally  important  setting”.  Relevant

policies state as follows: 

a. LU1:  In  balancing  different  considerations  associated  with  determining

planning applications and development plan land allocations, great weight

will be attached to any adverse impact that a development proposal would

have on the amenity, landscape and scenic beauty of the AONB. 

b. LU2: Development will respect the special landscape character of the locality,

giving particular attention to potential impacts on ridgelines, public views,

tranquillity  and  light  pollution.  The  proposed  use  and  colour  of  external

building  materials  will  be  strictly  controlled  to  avoid  buildings  being

conspicuous in the landscape. 

c. LU5: Development that would spoil  the setting of the AONB, by harming

public views into or from the AONB, will be resisted.105

104�CD4.6 page 19. 

105�CD4.6 page 26. 
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113. Further, the Recreation and Tourism Management Plan Policies include RT3 which states

that:  “Significant  viewpoints  will  be  identified,  conserved  and  enhanced.  The  planning

authorities will seek to protect and safeguard access to significant views”106.

Landscape Character

114. Landscape  Character  is  defined  in  the  “Guidelines  for  Landscape  and  Visual  Impact

Assessment 3rd Edition” (“GLVIA3”) as: “A distinct, recognisable and consistent pattern of

elements  in  the landscape that  makes one landscape different  from another,  rather  than

better or worse.”107

115. Ms Brown has reviewed the various published Landscape Character Assessments for the

area in which the site is situated and noted (at paragraph 5.24) that they: “Indicate that the

appeal site lies in an area recognised as being attractive, well wooded and largely unsettled

countryside  with  limited  disturbance  from  settlements  and  roads  (including  from  the

aerodrome itself)”.

116. For the purposes of this appeal Ms Brown has, however, described the character of the site in

more detail than the various assessments. She identified the following key characteristics:

a. Studies conducted in 2007 and 2013 considered that the AGLV to the west of

the appeal site shared characteristics with the AONB and recommended it be

included within the AONB boundary (paragraph 6.11);

b. There are a number of Grade II listed buildings in close proximity to the site

(paragraph 6.12);

c. Landscape and visual detractors on the site are minor. The built form is of

low ordinary quality and has a limited influence beyond the site itself and the

runways, roads, parking areas and solar farms are detractors within the site

but less noticeable from the wider landscape (paragraph 6.14); and

d. The “secret  or surprise nature of the site”,  which is embedded within the

wider wooded framework of the Low Weald, is a beneficial attribute of the

site together with the Wey and Arun Canal, woodland copses and ancient

woodland (paragraph 6.15). 

106�CD4.6 page 24. 

107� CD4.31, glossery.
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The Proposals

117. An analysis of the proposal demonstrates that it runs contrary to the character of the site and

the wider area. Ms Brown highlighted the following aspects of the scheme:

a. The Building Heights Parameter Plan illustrates buildings up to four storeys

(16m) in height throughout the residential element of the proposed scheme.

This is caveated with a note that the heights quoted on the plan exclude a

“2m allowance” for roof plant, lift overruns and flues/chimneys, so building

height could be up to  18m. This  would be taller  than any of  the existing

residential dwellings in the locality (which are single and two storey). Three

or four storey residential development cannot be considered to be “in keeping

with the site’s rural setting and the creation of a rural village”. Rather, the

height of the proposed residential development is more akin to a town centre

(paragraph 7.8 of Ms Brown’s Proof).

b. The 30m high chimney stack which is part of the Energy Centre would clearly

be  a  sizeable  feature  in  the  landscape  and  draw  the  eye  from  both  the

elevating  views  from  Hascombe  Hill  in  the  AONB  and  from  the  A281

(paragraph 7.10).

c. The  expansion  of  the  Business  Park  and  ancillary  non-domestic  uses  by

around 54%, with buildings of up to 3 storeys in height extending further

south, east and west than the current Business Park element of the site, would

create  a  visual  and  physical  barrier  between  the  proposed  residential

community to the south and the wider countryside to the north (paragraph

7.11).

d. The  access  would  result  in  the  loss  of  irreplaceable  ancient  woodland

(paragraph 7.12). 

e. Fundamentally, the insertion of a settlement of this size with highway works,

vehicle movements, lighting and human activity would result in a degree of

landscape and visual harm: the 1,800 dwellings proposed amount to around

four times as many dwellings as currently existing in the whole of Alfold

Parish.  The  scale  of  development  is  at  odds  with  the  “rural  tranquil

landscape” which is largely unsettled (paragraph 7.13).
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f. The impact  of  the  proposal  on landscape character  is  particularly  evident

from  views  from  Hascombe  Hill  (see:  Ms  Brown’s  Photosheet  and  LVA

Figures 8.20 and 8.21), from where no other settlement of this kind and scale

is evident (paragraph 7.16).

g. The failure of the scheme to respect the local pattern of scattered dwellings

and small scale secluded villages means it would appear as a “cuckoo in the

nest” (paragraph 7.17).

h. The location  of  the  proposal  involves  loss  of  areas  of  AGLV to  allow for

development (see figure NB2 to Nicola Brown’s Proof)

Landscape Value

118. Furthermore,  and  as  Ms  Brown  also  demonstrated,  the  Applicant’s  LVA has  adopted  a

flawed methodology in assessing the value of the landscape (at paragraphs 8.31-8.33 and

Table 8.3 Ms Brown’s Proof). 

119. Landscape value is defined in the GLVIA3 Glossary as being: “The relative value that is

attached  to  different  landscapes  by  society.   A landscape  may  be  valued  by  different

stakeholders for a whole variety of different reasons.” Further, and as Ms Brown explains,

GLIVIA3  Box  5.1  sets  out  a  range  of  factors  which  are  generally  agreed  to  influence

landscape value. These cover the headings: landscape quality (Condition); scenic quality;

rarity;  representativeness;  conservation interests;  recreation value;  perceptual aspects and

associations. These factors are not, however, reflected in the LVA’s definitions of landscape

value (Table 8.3).

120. As Ms Brown also explains in this regard (paragraph 7.31):

“[t]he  LVA defines  landscape  value  by  the  level  or  type  of  stakeholder,  the
judgements being recorded as:  International,  National,  Local,  and Community
(Table 8.3). The methodology applied indicates that in terms of landscape value,
only internationally designated and nationally designated landscapes (or those
valued for scenic quality or cultural landscape importance) are considered to fall
in  the  highest  value  ranking  (i.e.  capable  of  being  highly  valued)  and  an
undesignated landscape cannot be valued as highly as one which is designated.”

121. On this basis, however, vast expanses of the countryside could never be considered

to be highly valued under the Applicant’s LVA methodology. And yet, a landscape

does not have to be designated to be “valued” – that has been established in cases,

for example Stroud DC v. Secretary of State for Communities and Local Government
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[2015]  EWHC  488  (Admin)  [at  13].  Indeed,  GLVIA  3  discusses  the  value  of

undesignated landscapes from paragraph 5.26 on, noting that: 

“The fact that an area of landscape is not designated either nationally or locally
does  not  mean  that  it  does  not  have  a  value…  The  European  Landscape
Convention  promotes  the  need  to  take  account  of  all  landscapes,  with  less
emphasis on the special and more recognition that ordinary landscapes, also have
their value, supported by the landscape character approach”.

122. Moreover, part of the scheme sits within the AGLV which is undoubtedly a highly

valued  landscape,  designated  at  Borough-level.  In  terms  of  designation  and

protection, it would rank one tier down from an AONB. However, under the LVA

methodology, it falls within the second lowest ranking of value. This is nonsensical. 

123. Yet further, the LVA has underestimated the susceptibility of Landscape Character A1

(within  which  the  majority  of  the  site  is  located)  as  “medium”.  It  states  that

“although  the  landscape  is  rural  and  agricultural,  it  contains  settlement  and

transport corridors”. However, as Ms Brown highlights, if this were the case then any

LCA with settlements and roads could not have a high susceptibility to change from

mixed use development. 

124. This can be contrasted with the 2015 Surrey LCA for WW6 (which contains similar

proportions of the site but covers a slightly reduced area than the LUC LCA A1), and

describes “a rural tranquil landscape, with areas of very limited disturbance from

settlement and roads…”; and states that future potential forces for change for the

Wooded  Low  Weald  include “pressure  for  expansion  of  settlements  and  other

development…” and “increasing  traffic  on  the  rural  tracks  and roads  leading to

urbanisation through kerbing, lighting and signage”. 

125. As  Ms  Brown  states  (paragraph  7.40),  these  considerations  do not suggest  a

landscape  capable  of  accommodating  large-scale  mixed-use  development  of  the

nature and size proposed. Whilst it is accepted that the wooded nature of the wider

landscape  offers  a  degree  of  opportunity  for  accommodating  in-character

development,  the  nature  and  size  of  the  proposed  scheme  simply  cannot  be

accommodated without undue negative consequences to the underlying unsettled

character of the area.

AONB  

126. Furthermore, whilst the LVA recognises that the Surrey Hills AONB is a landscape of

national  value  and  has  a  high  susceptibility  to  the  proposed  development,  it

undermines the perceptibility of the scale of landscape change to the special qualities

of the AONB. In particular, the proposed development would be noticeable in views

from some parts of it (notably Hascombe Hill). A large new settlement of mixed uses
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including three and four storey buildings, and a CHP stack up to 30m in height,

would be inserted into the AONB’s setting. This would be a significant change to the

characteristic pattern of limited settlements and scattered dwellings that create the

landscape of the Low Weald and setting to the AONB. 

127. And whilst the indicative landscape measures could soften the development over

time,  they  will  not  fully  mitigate  the  harmful  impact  of  the  development  in  the

AONB setting.  The development  therefore  runs  contrary  to  the  following AONB

management policies: 

a. LU1: Great weight will be attached to any adverse impact that a development

proposal  would have on the  amenity,  landscape and scenic  beauty of  the

AONB;

b. LU2: Development will respect the special landscape character of the locality,

giving particular attention to potential impacts on ridgelines, public views,

tranquillity and light pollution; and 

c. LU5: Development that would spoil  the setting of the AONB, by harming

public views into or from the AONB, will be resisted. 

128. Put shortly, the proposal cannot be said to conserve or protect the AONB and runs

contrary to the NPPF and Policy C3 of the Local Plan 2002. Further, the LVA has

underplayed the visual impacts of the site on views from Hascombe Hill.  As Ms

Brown puts it (paragraph 7.56):
“The proposal would introduce a quantum of development that would be totally
uncharacteristic  of  the  local  landscape  pattern,  the  spine  of  four  storey
development reading as an unsympathetic form. Whilst new planting could help
to  soften  this,  given  the  elevated nature  of  the  view and the  expanse  of  the
development I  believe the overall  effect  at  Year  10  can only be considered to
remain moderate negative.” 

The Council’s Non-Consideration of Landscape and Visual Effects

129. It is particularly to be noted that the Council hasnot conducted its own assessment of

the landscape and visual  effects of the proposal.  Nor has it  provided any critical

review of the appellant’s claims with regards to the site. Rather, the officer’s report

(at p120-127, 154-163) merely re-states the conclusions of the LVA and the decision of

the Inspector and the Secretary of State in 2009 in relation to the earlier dismissed

scheme.

130. That is a grave lacuna. In particular, and as Ms Brown highlights (paragraph 7.65): 

“[W]hilst  the  site  context  may have changed little  since  2009,  the  policy  and
methodological  context  with  regard  to  landscape  issues  has  changed  quite
significantly, most notably through the introduction of NPPF and the European
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Landscape Convention, refined assessment techniques in GLVIA3 and in the local
context, the preparation of more detailed character studies both of the AGLV and
AONB and the wider landscape.” 

131. The Council has, however, simply failed to consider whether this altered context has any

bearing on the 2009 decision. Ms Brown’s professional view is that it does. There is now a

changed policy and assessment emphasis away from high quality designated landscapes to

a recognition that everyday landscapes may have value (paragraph 7.66). This is simply lost

on the Council. 

Conclusions

132. Stepping back for a moment, we invite the Inspector to pay particular attention to the view

from Hascombe Hill. A vista which is ‘taken in’ from within the AONB and looks out over

its setting. As can be seen from Nicola Brown’s Photosheet, but will be even more readily

apparent  onsite,  is  that  settlements cannot be  seen  from  that  view.  This  proposal  will

engender a significant change to that vista and we ask the Inspector to pay particular regard

to:

a. The new settlement’s building heights (3-4 storeys) which cannot be said to

be in keeping with a typical rural settlement in this area;

b. The  new  settlement’s  design  which  has  been  very  much  dictated  by  the

aerodrome rather than sensitively taking its design principles from nearby

villages;

c. The inclusion of particular features in the settlement which must be seen as

out of keeping with a rural settlement, includingthe multi-storey car parks (or

“car barns” as they are called by the Applicant) and the 30m high clock tower

and  tower  attached  to  the  CHP  plant  (the  latter  is  clearly  incongruous,

incomparable to a Church spire); and

d. The fact that if this site is granted permission and allocated in the Local Plan,

it is likely that the development will creep beyond the design which has been

promoted  at  this  Inquiry  and  appear  even  more  incongruous  in  this

important view. 

COMPELLING  REASONS  FOR  REFUSAL  BEFORE  ENGAGING  THE  TILTED

BALANCE

Ancient Woodland (and Floodplain)
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133. I return to the issue of ancient woodland and I add to it the issue of the floodplain.

These  matters  fall  to  be  considered  together  by  virtue  of  the  access  which  the

Applicants have chosen for the site. The access cuts through Ancient Woodland, an

irreplaceable resource, and cuts through the floodplain. It therefore engages specific

policies in the NPPF which indicate that development should be refused. 

134. The Applicant has claimed that the loss of ancient woodland is unavoidable108. This is

clearly incorrect. The Site Plan clearly demonstrates that there is land north of the

proposed main access route which is bounded by the aerodrome to the west and the

A281  to  the  east109.  This  land,  unlike  the  proposed access,  is  not  constrained by

ancient woodland or by the floodplain.

135. Mr Derbyshire sought to give an explanation for this choice of access at paragraphs

4.41-42 of his Proof of Evidence and to elaborate upon this under cross examination110.

However, it emerged that his clients had not assessed the potential for accessing the

site to the north of the current proposed access simply because they do not own that

land. I will come, in a moment, to explore the weight to be given to be given to that

explanation. Before I do so, I will briefly address how seriously National Policy takes

the destruction of ancient woodland and development in the floodplain.

136. The  unnecessary  loss  of  ancient  woodland clearly  breaches  paragraph 118  NPPF

which states: “planning permission should be refused for development resulting in

the  loss  or  deterioration  of  irreplaceable  habitats,  including  ancient  woodland…

unless  the  need  for,  and  benefits  of,  the  development  in  that  location  clearly

outweigh the loss”.  Plainly, if – as here – the loss of irreplaceable ancient woodland

is entirely avoidable, that loss cannot be justified. That, of itself, mandates refusal of

permission.

137. Further, it is clear that Mr Derbyshire’s reliance upon the fact that land was outwith

the  ownership  of  the  Applicant  is n o t sufficient  a  reason  to  allow  a  breach  of

paragraph  118  to  occur.  In  his  Proof  of  Evidence  Mr  Derbyshire  relied  upon  an

appeal decision at Cranleigh in Waverley111. However, this decision assists our case,

not the reverse. The Inspector stated, in terms., that: “Third party ownership of land

is  surmountable  and not a  convincing enough justification for  discounting access

108�Mr Derbyshire Proof at paragraph 4.36.

109�Confirmed by Mr Beherrell in cross-examination on Day 6 to the Inquiry on 26/7/17.

110�Day 7 of the Inquiry 27/7/17

111�CD4.17
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through Hewitts Industrial Estate…”112 And although the Inspector reached a finely

balanced decision on the particular facts of that case, finding that there was “a need

for the access road in the location proposed and that loss of a section of Knowle

Wood would be unavoidable”, the same simply cannot be said here. An alternative

access which would avoid ancient woodland has not been assessed by the Applicant

and the only barrier it gives to its provision is the fact it does not own the relevant

land113.

138. The NPPF takes a similarly dim view of development in the flood plain as it does

with  regards  to  the  loss  of  ancient  woodland.  As  paragraph  100  states:

“Inappropriate  development  in  areas  at  risk  of  flooding  should  be  avoided  by

directing development away from areas at highest risk, but where development is

necessary, making it safe without increasing flood risk elsewhere.” Given the failure

of the Applicant even to explore delivering an access outside of the floodplain, the

development of the road proposed cannot be considered necessary. Hence, the NPPF

policies with regards to flood risk indicate that permission should be refused for this

scheme. 

Prematurity

139. I return, finally, to the issue of prematurity, which I touched upon above. It should be noted

that: 

a. The Council  could themselves have refused the application for  reasons of

prematurity and by reference to [ID: 21b-014] of the PPG; 

b. Through  stepping  in,  the  Secretary  of  State  has  deliberately  positioned

himself to decide whether, in proper application of that paragraph 14 of the

NPPF, the policies in the NPPF taken as a whole and/or specific policies in

the NPPF indicate that development at Dunsfold Park should be restricted;

c. Through intervening just after the examination of Inspector Bore but before

he has reported, the Secretary of State has positioned himself to influence the

Plan-making  process  in  Waverley  and  indicate,  before  the  emerging

112�Paragraph 34

113�In re-examination Mr Derbyshire was asked to confirm that he hadn’t seen an alternative 
access worked up by any other party to the inquiry. This misses the point, it is clearly not the
responsibility of any party to work up planning proposals for the Applicant.  
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Replacement  Plan  is  ultimately  adopted,  that  the  housing  needs  of  the

Borough must not be met on the least sustainable site in the Borough, but

elsewhere if at all;

d. Whilst  Inspector  Bore  has  made certain preliminary comments  during his

examination into the Council’s emerging Local Plan, very little bearing, if any,

on the issues facing you today, for the reasons I have already given; and

e. Even if the Secretary of State decides not to intervene so directly in the Plan-

making process  here,  the principles  related to prematurity as  a reason for

refusal still kick in so that, pending any final decision as to whether Policy

SS7 is adopted, and on what precise terms, it has to be decided whether it is

simply too early  for  this  particular  appeal  proposal  to  be approved in  its

present form.

140. I now elaborate a little on that final point. In particular, whilst Policy SS7 of the emerging

Replacement  Local  Plan  seeks  to  allocate  Dunsfold  Park  for  mixed  use  strategic

development  to  accommodate  housing,  employment  and associated  supporting  uses,  its

soundness  has  not  been  confirmed  and  there  are  a  significant  number  of  unresolved

objections to it. That matters because the PPG makes clear that it may be justifiable to refuse

a planning application on the grounds of prematurity where both114:

a. The development proposed is so substantial, or its cumulative effect would be

so significant,  that to grant permission would undermine the plan-making

process by predetermining decisions about the scale, location or phasing of

new development that are central to an emerging Local Plan; and

b. The emerging Local Plan is at an advanced stage but is not yet formally part

of the development plan for the area115. 

141. The second of these criteria is clearly satisfied in this case – that is beyond dispute. 

142. With  regards  to  the  first,  moreover,  it  is  quite  plain  that  Dunsfold  Park  is  the  largest

proposed allocation in the emerging Local Plan and it is fundamental to its spatial strategy.

And whilst the Council and Applicant argue that, as the proposed development represents

114�CD1.19 paragraph 14

115�CD1.19 paragraph 14.
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only 18% of the total housing need across the plan period, the grant of permission would not

undermine or predetermine decisions which should be made in the Local Plan forum116, that

is entirely disingenuous. It is estimated by Mr Shepherd that Dunsfold in fact represents

some 47% of the uncommitted housing land supply (Shepherd Proof, paragraph 7.131). Mr

Derbyshire states that  the application in fact  represents 30.5% of uncommitted supply117.

Either way, approving development on that scale now would clearly undermine the plan

making  process  by  predetermining  decisions  regarding  the  scale  and  location  of  new

housing development in the Borough. 

143. It is, of course, recognised that the preliminary conclusions of the Local Plan Inspector are a

material consideration for this Inquiry. A partial transcript of those comments can be found

at Appendix B to Mr Adams’ Rebuttal Proof and we accept that the Inspector stated inter alia:

a. That  there  did  not  appear  to  be  a  reasonable  alternative  to  Dunsfold  in

waiting;

b. That  it  seemed,  in  terms  of  reasonable  alternatives,  that  Dunsfold  was  a

sustainable approach; and

c. That it was unlikely that he would be recommending a change of strategy

other  than that  contingent  on  the  need to  accommodate  a  raised  housing

requirement over that for which the Council had been planning.

144. However, we also note that:

a. The Inspector does not appear to have lawfully considered whether, given,

the remote and unsustainable location of  Dunsfold,  the Local  Plan should

plan for a constrained figure and not the Council’s full OAN (as paragraph 14

of the NPPF anticipates, as set out above)118; 

b. The  Inspector  has  not  passed  any  comment  on  whether  any  individual

scheme is sustainable or could make the site sustainable; 

116�Para 12.10 John Adams Proof and paragraph.8.7 Michael Derbyshire Proof. See also 
8.37(1) Statement of Common Ground between Applicant and Council.

117�Paragraph 5.2 of Mike Derbyshire’s rebuttal proof

118�This submission has been made to the Local Plan Inspector – see: Robin Shepherd 
Rebuttal Proof at 3.15.
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c. The Inspector’s comments are not final - the Local Plan and any amendments

will need to undergo another round of consultation before its soundness (or

otherwise) is confirmed; 

d. If and when the Local Plan is adopted, there will be a six-week period within

which the lawfulness of the decision to adopt may then be challenged; and

e. In any event,  the Inspector has also commented that  draft  Policy SS7 will

need to be re-drafted. As has been stated above, it is anticipated that any re-

draft would include a requirement to avoid the unnecessary loss of ancient

woodland and also to incorporate the Garden City principles. The grant of

permission at  this stage would allow the Applicants to avoid these policy

requirements which may well be forthcoming. 

145. It can therefore be seen that the Local Plan Inspector’s preliminary remarks do not mean that

the outcome of this Inquiry can be a foregone conclusion. Quite apart from the potential for

the Secretary of State to intervene directly through this called-in application, an enormous

amount is still up for grabs, and with regards to absolutely fundamental planning matters.

Allowing  this  application  scheme  now  would  undoubtedly  be  premature  within  the

meaning of the PPG. 

146. Further, as was accepted by Mr Adams in cross examination, if Draft Policy SS7 were to be

adopted, it would be so adopted within 6 months. It would therefore be possible for a policy

compliant  (and  therefore  ‘plan  led’)  scheme  to  come  forward  within  the  six  months

following the adoption of SS7. In the event that SS7 is adopted therefore, the delay to the

development  of  this  site  is  likely  to  be  no  more  than a  year.  It  is  clear  that  any harm

engendered by this delay would be minimal and is clearly outweighed by the opportunity

for a plan-led and policy compliant scheme to come forward. 

WEIGHING THE TILTED BALANCE

Introduction

147. As stated at paragraphs 17-18 above, although paragraph 14 applies to this application little

changes. First,  the application is agreed to be contrary to the Development Plan and the

statutory presumption in favour of that Development Plan applies. The application of the

tilted balance is only a material consideration. 
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Weight to be given to the Emerging Replacement Local Plan 

148. Paragraph  216  NPPF  states  that  weight  should  be  given  to  emerging  Local  Plans  in

accordance with how advanced they are in terms of their preparation, the extent to which

there are unresolved objections and also the degree of consistency between the policies in

the emerging plan and the policies in the NPPF. Although the Local Plan is clearly at an

advanced  stage,  there  remain  significant  objections  to  its  policies  including  its  spatial

strategy  and  the  inclusion  of  the  Dunsfold  Park  allocation.  Further,  the  inclusion  of

significant development Dunsfold Park (an inherently un-sustainable site) is clearly contrary

to policies in the NPPF which promote sustainable development as is addressed above. 

Weighing the Tilted Balance

149. So far as the benefits of the application proposals are concerned, it is of course true that this

scheme  proposes  a  significant  amount  of  housing  and  employment  land.  As  with  any

scheme these are undoubtedly benefits which can be framed as both social and economic

benefits and weighed in the planning balance accordingly. 

150. However, it would be simply wrong to consider those benefits in the abstract and one needs

to consider them in light of this particular scheme. Two questions therefore arise:

a. Can exactly the same benefits be delivered without harm to ancient woodland

and development in the floodplain? The answer appears to be yes. Certainly,

the applicant has given no good reason why access could not be gained from

the north; and

b. With regards to the location of the site, can exactly the same benefits which

flow from the housing and employment land be delivered elsewhere? That is

a  question  which  goes  to  the  heart  of  the  locational  sustainability  of  the

scheme. 

151. Against those benefits must be weighed the harm. These have been dealt with at

length above and only a short summary is necessary here. 

a. First,  the  location  of  the  site  in  the  “remotest  corner  of  the  County  of

Surrey”119 is  “inherently  unsustainable”120.  This  is  undoubtedly  a

consideration  which  weighs  heavily  in  the  balance.  It  is  the  previous

119� County Council Consultation Response at Appendix C to Mr Bell’s Proof of Evidence, 
p.109

120� Paragraph 24 of Secretary of State’s 2009 Decision Letter CD7.8
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conclusion of the Secretary of State and the concept of sustainability goes to

the heart of national planning policy. 

b. Second, the scheme fails to render the site sustainable. The “main plank” of

the  Applicant’s  sustainability  package  is  a  bus  service  which  has  been

roundly  rejected  by  a  major  operator  and  a  County  Council  who  do  not

believe it will make this site sustainable. Indeed, the County Council are so

convinced that it will be a failure that they require it to be underwritten to the

tune  of  £667,000 per  annum.  Even  if  the  finance  could  be  secured  by  the

Section 106 Agreement (which it clearly hasn’t been) the provision of empty

buses does not a sustainable scheme make. 

c. Third,  the  traffic  impact  of  the  scheme  will  be  severe.  This  has  been

demonstrated  at  the  Bramley  junction  and  is  discussed  further  above.

Another manifestation of this severe impact is  the exacerbation of existing

issues with rat running which will be caused by so many additional vehicles

(including HGVs)  on  the  roads  as  has  been  attested  to  by  so  many local

residents at the Inquiry. 

d. Fourth, there will undoubtedly be harm to a valued landscape which forms

part  of  the  setting  of  the  AONB.  As  set  out  above,  the  introduction  of  a

substantial development which is fundamentally out of character (including

3-4  storey  buildings,  30m  towers  and  multi-storey  car  parking)  will

undoubtedly  be  harmful  particularly  in  views  from  Hascombe  Hill.  This

should weigh heavily in the planning balance not least due to the NPPF’s

concern to protect both valued landscapes and AONBs.

152. Taken together it is clear that the harms associated with this proposal significantly

and demonstrably outweigh the benefits when considered against the policies in the

NPPF taken as a whole. 

APPEAL TO THE SECRETARY OF STATE

153. As  will  have  been  understood  from  all  of  the  above,  the  allocation  of  this  site  in  the

emerging  Local  Plan  and  this  appeal  are  fundamentally  intertwined  and  in  reaching  a

decision  on  the  future  of  Dunsfold  Park  the  Secretary  of  State must consider  both  this

application and the suitability of the Council’s intended spatial strategy in its emerging local

plan at the same time. Accordingly, POW and the Joint Parishes have requested that the

Secretary  of  State  intervene  in  Waverley’s  Local  Plan  on  the  basis  that  it  is  clearly
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unsatisfactory121. For the reasons set out in the letter making that request, this case presents a

golden opportunity for the Secretary of State to take control of his policy in paragraph 14

NPPF in relation to both Plan-making and decision-taking, and in a Borough where both

aspects of are planning system have gone badly wrong.

OVERALL CONCLUSION

154. I therefore invite the Secretary of State to refuse permission for this development. It breaches

the  Development  Plan;  there  are  specific  policies  in  the  NPPF  which  indicate  that

development  should  be  restricted;  and  the  adverse  impacts  of  granting  permission

significantly and demonstrably outweigh the benefits of the scheme when taken as a whole.

I also invite the Secretary of State to use his powers under Sections 21 and 21A Planning and

Compulsory  Purchase  Act  2004  and  consider  this  appeal  in  conjunction  with  the

appropriateness of the Council’s spatial strategy in the emerging Local Plan.

155. The message to the Secretary of State from the Rule 6 Parties is a simple one. They seek only

to ensure that the homes (and affordable homes) that people need but are built in the right

place - that we fix the broken housing market sustainably, not add yet more problems for the

future. That is the Government’s own policy; and the Rule 6 Parties ask that the Secretary of

State ensures that it is fulfilled - because this Local Planning Authority is letting down not

just the local people, but the Secretary of State himself.

Paul Stinchcombe QC 2 August 2017

Victoria Hutton

39 Essex Chambers

81 Chancery Lane, London, WC2A 1DD

121� Under section 21(1) of the Planning and Compulsory Purchase Act 2004 the Secretary of State may
direct a local planning authority to modify a local development document where he thinks that the 
document is ‘unsatisfactory’. Such a direction must be made before that document is adopted. 
Equally, under section 21(4) the Secretary of State may direct that the document (or any part of it) be 
submitted to him for his approval prior to its adoption. 
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	b. Second, as held by the Court of Appeal in Barwood Strategic Land [at 35(1)-(3)], unlike the presumption in favour of the development plan in section 38(6) of the 2004 Act, the presumption in favour of sustainable development in the NPPF’s tilted balance is nota statutory presumption but only a presumption of planning policy; and it is rebuttable.
	c. Third, the Local Plan policies which underpinned the 2009 refusal are not relevant policies for the supply of housing in any event and are not, therefore, to be deemed out-of-date by reason of housing shortfall and by reference to paragraph 49 of the NPPF. That was made clear in Suffolk Coastal in the Supreme Court at [57].
	d. Fourth, the approach to weighing the planning balance in such circumstances is a matter which has been considered in two further judgments of Lindblom J (now LJ): Phides Estates (Overseas) Limited v. Secretary of State for Communities and Local Government[2015] EWHC 827 (Admin) in the High Court; and Suffolk Coastal in the Court of Appeal. They make it absolutely clear that the extent of any housing shortfall is highly relevant to the weighing of that balance. Here the shortfall is tiny, just over 100, and cannot possibly justify the harm occasioned by the proposals here in issue – some 1800 dwellings. To argue otherwise is, frankly, preposterous.
	e. Fifth, there are specific policies in the NPPF which indicate that permission ought to be refused – not the least of which is the policy concerning ancient woodlands which I have already addressed - and I will address other NPPF policy objections below).

